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55. Except as provided in paragraph 57, any dispute or claim of a private |law character, not
resulting from the operational necessity of UNMISS, to which UNMISS or any member thereof is a party
and over which the courts of South Sudan do not have jurisdiction because of any provision of the
present Agreement shall be settled by a standing claims commission to be established for that purpose.
One member of the commission shall be appointed by the Secretary-General of the United Nations,
one member by the Government and a chairman jointly by the Secretary-General and the Government.
If no agreement as to the chairman is reached within thirty (30) days of the appointment of the first
member of the commission, the President of the International Court of Justice may, at the request of
either the Secretary-General of the United Nations or the Government, appoint the chairman. Any
vacancy on the commission shall be filled by the same method prescribed for the original appointment,
provided that the thirty-day period there prescribed shall start as soon as there is a vacancy in the
chairmanship. The commission shall determine its own procedures, provided that any two members
shall constitute a quorum for all purposes (except for a period of thirty (30) days after the creation of a
vacancy) and all decisions shall require the approval of any two members. The awards of the
commission shall be final. The awards of the commission shall be notified to the parties and, if against
a member of UNMISS, the Special Representative or the Secretary-General of the United Nations shall
use his or her best endeavours to ensure compliance.
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4. The right of victims to a remedy

252 As a matter of principle, victims of conflict-related sexual violence should be
compensated. In an armed conflict, however, individual remedies are often illusory.
Furthermore, in many countries emerging from conflict, domestic judicial systems
can be dysfunctional. Recourse against foreign perpetrators in their own domestic
courts 1s most often not feasible, as victims do not have the resources to pursue
accountability and to obtain a remedy.
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253. In recognition of the difficulty faced by victims in accessing a remedy in such
circumstances, victims should have access to the common trust fund proposed by
the Secretary-General. The trust fund is not intended to compensate individual
victims in the form of reparations, but it would assist in the provision of the
specialized services that victims of sexual violence require. The trust fund proposed
by the Secretary-General does not currently extend to victims of peacekeepers not
under United Nations command. As detailed above, there 1s no principled basis for
making this distinction. In the Panel’s view. the trust fund should be available to all
victims of sexual violence by peacekeepers, regardless of whether the perpetrator is
under United Nations command.

254. The Panel acknowledges that the creation of the trust fund is just a small step
towards remedying the harm resulting from conflict-related violence. Nevertheless,
this would contribute to the recognition that the United Nations policies on sexual
exploitation and abuse are inclusive and harmonized under a common human rights
denominator, and could provide meaningful assistance to some victims of sexual
violence.

Recommendation 7

Establish a trust fund to provide specialized services to victims of conflict-
related sexual violence.
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