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Le Conseil procéde ainsi de fagon discrétionnaire 2 la constatation, notamment, d’une
menace contre la paix. Ceci n’autorise toutefois pas le Conseil a procéder i cette constatation
de fagon arbitraire.

En outre, ceci n’empéche nullement que I’existence d’une telle menace conditionne le
recours par le Conseil au chapitre VIL. C’est parce que - mais seulement parce que et dans la
mesure ol - il existe une menace contre la paix, que le Conseil est en droit d’agir en vertu.du
chapitre VII. Ceci exclut que le Conseil puisse prétendre qu’il existe une menace contre fa
paix, dans le seud but de faire usage des pouvoirs conférés par le chapitre VII.

Une situation doit donc étre qualifiée comme menace contre la paix en raison de ses
qualités intrinséques, et non pour permettre de 1’approcher avec les moyens prévus au
Chapitre VIL _ -
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https://www.un.org/counterterrorism/international-legal-instruments
https://undocs.org/S/RES/748(1992)
https://undocs.org/S/23306
https://undocs.org/S/23308
https://undocs.org/S/23309
http://www.icj-cij.org/en/case/88/written-proceedings
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50. The Court must therefore ascertain whether, in the present case,
the United Kingdom’s objection based on the Security Council decisions
contains “both preliminary aspects and other aspects relating to the mer-
its” or not.

That objection relates to many aspects of the dlspute By maintaining
that Security Council resolutions 748 (1992) and 883 (1993) have ren-
dered the Libyan claims without object, the United Kingdom seeks to
obtain from the Court a decision not to proceed to judgment on the

merits, which would immediately terminate the proceedings. However, by
requesting such a decision, the United Kingdom is requesting, in reality,
at least two others which the decision not to proceed to judgment on the
merits would necessarily postulate: on the one hand a decision establish-
ing that the rights claimed by Libya under the Montreal Convention are
incompatible with its obligations under the Security Council resolutions;
and, on the other hand, a decision that those obligations prevail over
those rights by virtue of Articles 25 and 103 of the Charter.
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® Preliminary Objections of the United Kingdom, June 1995, paras. 4.65-4.66. ZiLHiE7 DY 7 5
MHZ 7 a— KT 5, Preliminary Objections submitted by the United States of America, 20 June
1995, para. 4.26. KOEMmIZIZH 5,


https://www.icj-cij.org/public/files/case-related/88/088-19980227-JUD-01-00-BI.pdf
https://www.icj-cij.org/en/case/89/preliminary-objections
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The Court therefore has no doubt that Libya’s rights on the merits
would not only be affected by a decision, at this stage of the proceedings,
not to proceed to judgment on the merits, but would constitute, in many
respects, the very subject-matter of that decision. The objection raised by
the United Kingdom on that point has the character of a defence on the
merits. In the view of the Court, this objection does much more than
“touch[ing] upon subjects belonging to the merits of the case” (Certain
German Interests in Polish Upper Silesia, Jurisdiction, Judgment No. 6,
1925, P.C.1J., Series A, No. 6, p. 15); it is “inextricably interwoven”
with the merits (Barcelona Traction, Light and Power Company Limited,
Preliminary Objections, Judgment, I.C.J. Reports 1964, p. 46).
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1. Authorizes the Secretary-General, in ac-
cordance with his proposals, to bring an inter-
national claim against the Government of a State,
Member or non-member of the United Nations,
alleged to be responsible, with a view to obtaining
the reparation due in respect of the damage
caused to the United Nations and in respect of
the damage caused to the victim or to persons
entitled through him and, if necessary, to submit
to arbitration, under appropriate procedures, such
claims as cannot be settled by negotiation;
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https://treaties.un.org/doc/Publication/UNTS/Volume%2011/volume-11-I-147-English.pdf
https://pca-cpa.org/en/about/
https://www.imf.org/external/pubs/ft/aa/
http://pubdocs.worldbank.org/en/722361541184234501/IBRDArticlesOfAgreement-English.pdf
http://www.afdb.org/fileadmin/uploads/afdb/Documents/Legal-Documents/Agreement_establishing_the_African_development_bank_-_2016_edition.pdf
https://docs.pca-cpa.org/2016/01/1899-Convention-FR.pdf
https://docs.pca-cpa.org/2016/01/1899-Convention-for-the-Pacific-Settlement-of-International-Disputes.pdf
https://docs.pca-cpa.org/2016/01/1907-Convention-FR.pdf
https://docs.pca-cpa.org/2016/01/bd7626f1-1907-convention-for-the-pacific-settlement-of-international-disputes.pdf
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e71?p=emailA40t76Dw3GRwQ&d=/10.1093/law:epil/9780199231690/law-9780199231690-e71
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e71?p=emailA40t76Dw3GRwQ&d=/10.1093/law:epil/9780199231690/law-9780199231690-e71
https://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
https://www.itlos.org/fileadmin/itlos/documents/basic_texts/agr_priv_imm_en.pdf
https://www.icc-cpi.int/sites/default/files/2024-05/Rome-Statute-eng.pdf
https://www.icc-cpi.int/sites/default/files/2024-05/Rome-Statute-eng.pdf
https://undocs.org/A/CN.4/764
https://pca-cpa.org/en/cases/
https://pca-cpa.org/en/about/the-peace-palace/history-of-the-peace-palace/
https://pca-cpa.org/en/about/the-peace-palace/history-of-the-peace-palace/
https://zoek.officielebekendmakingen.nl/kst-35925-V-91.html
https://zoek.officielebekendmakingen.nl/kst-35925-V-91.html
https://www.itlos.org/en/main/jurisdiction/advisory-proceedings/
https://www.isa.org.jm/
http://www.un.org/depts/los/convention_agreements/texts/unclos/closindx.htm
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/17_adv_op_010211_en.pdf
https://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/17_adv_op_010211_en.pdf
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