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ITRAVPEEEEICRET 256 YREREBEORMEZERTH 2 LIXURELLN
S, LML, BAWDTESEOIZ, EEEELZHFICT & ZITHRERELFERTLF
el 3 L B CIE e, 22T, [ERREEEICRIE T 5174 % ERIIIESR (4i%E
BHEEINAE) 23T 2 56 (o, MUEITANEIE R4 7 o A ikmEo L o hilfiiz L - T
LUHEZICRE LAV E X)), [EEEE IR YEMEZOEEEM S Z L TE UL,
WEHERFE LV SICBOWTIIEE LW 2R 5,

1.}V ) TRBZWMORER (1995 F)

LARPRILEE 733 (1992)%7 512KV Y~ U 7 ~ORaaEkum o3 EE R E I %550
S, PTFHEHATTIOM Y IV~ T on-igmifEfsh cnsd &
DENRHY . AE HEESHTHARY) S (BZO<ER DY ICH LT T FOH
(ZFEfm A — B FA LT D2 AR LI, A%, MIEHOY ICHAAENT (R
BOIFER SN0 E ) TERHCHR SN TR, Y O E (E7213#T7E) C BRAEIS
SVAURERZ AEICEERLIEEZA, A BT, ZREICK AHIEOPAN TR I N
TRETH O TEAFRIIEEFEGERRICH L TREINDIRE LR, 22 TC I
FHRERICHER L, ZhiconT, EEEGBIZUTO X S RRIZ21To72 L

5. The responsibility for carrying out embargoes imposed by the Secu-
rity Council rests with Member States, which are accordingly, responsible for
meeting the costs of any particular action they deem necessary for ensuring
compliance with the embargo. Furthermore, commitments on behalf of the United
Nations can only be validly made by the Secretary-General and other officials
acting under his authority. Officials of Member States who are not entrusted
with the authority to act on behalf of the Organization do not have the power to
commit the United Nations.

6. We therefore fully concur with your view that responsibility for pay-
ment of the costs incurred by the Claimant should be borne by the authorities
who requested the Claimant’s services and not by the United Nations.

21 April 1995
EBSEROSLIGITEEEREO & 228D X O ITRIT T 5315 ),

V' United Nations Juridical Yearbook 1995, pp. 464-465. /X7 6 D*“your view” & 1%, IEBEICH
& 4T - 72 [EEEFIEE Rk (Assistant Secretary-General, Department of Peacekeeping
Operations) D RfEZFET, xtY~ VU 7 EEHEEIC OV, 28, BT [V~ 7
& ELE O SR E ] 44 RREREREE 38 & 1 5 (1993 4F) 211 H (ESXIZEEOE AN T
T VLB ENEE Y — BRI THIATFD,



https://undocs.org/S/RES/733(1992)
https://legal.un.org/unjuridicalyearbook/volumes/1995/index.shtml
https://peacekeeping.un.org/en/department-of-peace-operations
https://peacekeeping.un.org/en/department-of-peace-operations
https://dl.ndl.go.jp/pid/1406253/1/108
https://dl.ndl.go.jp/pid/1406253/1/108
https://www.ndl.go.jp/jp/use/digital_transmission/individuals_index.html
https://www.ndl.go.jp/jp/use/digital_transmission/individuals_index.html
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2. 3—0 v /SN AMEE$IFT Bosphorus B4 AEEHIR (2005 4)

I — v X AMERCHIFT D Bosphorus FHIEE (2005 ) ZHlIcE 2 CTHR LD, =—
TRT T 4 T EHICEAR S 72 [ERE 2R B 820 (1993)1F, WRD XK D IZEH TV
7.

24. Decides that all States shall impound all vessels, freight vehicles,
rolling stock and aircraft in their territories in which a majority or
controlling interest is held by a person or undertaking in or operating from
the Federal Republic of Yugoslavia (Serbia and Montenegro) and that these
vessels, freight vehicles, rolling stock and aircraft may be forfeit to the
seizing State upon a determination that they have been in violation of
resolutions 713 (1991), 757 (1992), 787 (1992) or the present resclution;

INEZITT, g—r vy HEIR (BEC) HIFRRZEONE % EC HINTET 57200
HiHI 990/93 ZH4R L7= 3,
Article 8

All vessels, freight vehicles, rolling stock and aircraft in
which -a majority or controlling interest is held by a
person or undertaking in or operating from the Federal
Republic of Yugoslavia (Serbia and Montenegro) shall be
impounded by the competent authorities of the Member
States.

Expenses of impounding vessels, freight vehicles, rolling
stock and aircarft may be charged to their owners.

ZOECHANZKSE, TALT 2 RBUFIL, /L2 ® Bosphorus #1723 2— 257 7
A TEEDL—TRT T THIZENS V—A L TWER—A 7 737-3004813 27 )
ZEHRITERE LT-BR, A 2 LIRS 2, &I L7z, Bosphorus fhiZPEMER 5% & F ik
LTTANT v FEINEHIFTICHF A o8 km#E THOIEF L, 3 —1 v S AMERKIZED
T v XAMEEHTNICTANVT » REfFR T, 3—a v/ SN (F—) e
1 RIFMPEMEDRIEZ AR AN DH72 L FTIEANCONTHED TN D,

2 EC TR TANT v REFLTEON, Fiid, EC 83— v S AHESKID
BHRHRETIT R 4 LERSTEC 23— v AR D Z LN TE 1o

2EUIZOWTIEE I THND, T2 Tik, v—A MU b FEHNOES (1993 4) 12X Y EU
DAF SN TEORETECIZTEUD & 720, U RARUFEHNORES (2009 /) 1[2£EV EC
DL CEU R b lpotz, CHELTBITIEEDV AT TH D,

3 [#iHl(regulation)] &%, &V &HZT TEU (ZOFEMHFYRHLEC) OEME] L HAEL TBITIX
BV, ECHRE-5T7 A7 Fix, ZOHANC XV ENICHERILS,

AARTHIUL., ZRIGRICE VB SN D HIFFEE T, SE RS JOSNEE G E (ks
1) ISV TEESND, BECIZEWTIE, T OHERNEEIZ EC f&RkE S EC ITBiESN T
Wz 7o, EC HEAKIEA[E Clri7e < EC WRRERRE I D 12O DNL{EZ T 72, EU T/ > T
PO BIEERTH D,

Y3y NAMERENICIMAT AN TELDIE, FOBETIEEROATH-72 CYHHID
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http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-69564
https://undocs.org/S/RES/820(1993)
http://data.europa.eu/eli/reg/1993/990/oj
http://www.echr.coe.int/Pages/home.aspx?p=basictexts&c=
https://www.echr.coe.int/Pages/home.aspx?p=home&c=
http://www.mof.go.jp/international_policy/gaitame_kawase/gaitame/economic_sanctions/list.html
http://www.mof.go.jp/international_policy/gaitame_kawase/gaitame/economic_sanctions/list.html
https://www.echr.coe.int/Documents/Archives_1950_Convention_ENG.pdf
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TeinbTH D,

ST, LRGSR L OEC AN X 0 MZEROBRINAERSE ST b TR, 71V
T NFREDOEBEBITLIZET THLIHE. T ANVT » FIZK DMPEMRRFIIMIL L
TBHDIEDH D In, F—1 N NMEEHIPFTRIEE L, RO KD (2~
152. The Convention does not, on the one hand, prohibit Contracting Parties from transferring

sovereign power to an international (including a supranational) organisation in order to pursue
cooperation in certain fields of activity [...].

153. On the other hand, it has also been accepted that a Contracting Party is responsible under
Article 1 of the Convention® for all acts and omissions of its organs regardless of whether the act
or omission in question was a consequence of domestic law or of the necessity to comply with
international legal obligations. [...]

155. Inthe Court's view, State action taken in compliance with such legal obligations is justified
as long as the relevant organisation is considered to protect fundamental rights, as regards both
the substantive guarantees offered and the mechanisms controlling their observance, in a manner
which can be considered at least equivalent to that for which the Convention provides [...].
Z LT, EC IZBWTITEAMERENL MO TEBY . Led > T EC BANIHES 71 v
7V RICE BT I — w1y SAMESRRNCER L7V, LTS S
ZOBEBAMFIZIAUT, EC OBEZFEM T 27 AT > R —n v /3 KHERKIS
EXTLIERHDLETNEED LS RGHN?

3. BHERMWAEZESR Sayadi 4R (2008 )
HH 5 A HEORBEIIMO AMESRFA & OB THLREICR VG ZATHY | 5
BRI T A L OBHRAUMERC B3 2 EFRBIK (B dHesic) 7& OB TRIEIC 2> T,

FEAID 66 1 T, £ ZITiE, I — 1 v BB OB OAN I — 1 v S NHEECHIPTIIMA T
THEEDLNTEY, I—a v EBERIMATELZDOREZOATHD (I—1 v/ %S
SHVERIA5)), BICEKHWENREN, BEU LRISKIOMATE 5 LT 55%HE (56 14 #E
EIZLAWEHZRD 59 2 (k. BUEOSFMIITE 15 HBEZICLDIWEEZFTATND)) N
MENTWBHH, 2024 4EBIE EU L E 2 RISKIITHIA LTV,

S IhIE. RKARED 1 RTHY ., BEFED 1 X TIER,

¢ Bosphorus S0 HAREFFIR & LT, ZHMMER TR —FEIRIT 64 2 BORRGE 2 Fhi 5
EC AN HED < 22— FZEFT AR OB FEIT 1E0 (W) 2 —r v S ANHERCH] T 0]
Bl (Fif, 2008 42) 59 H., FEFRIEZE [RWONAMEEHFTO [FA%OkE] Bl & EU L) B

JRES 6 5 (2006 4F) 285 B, FEEFH L2, Bosphorus P X 0 FilZHALL 0w O JFE Ao
L 7= Matthews i (1999 4E) DAL H 5,

TREBITIEALYEETH D, FHRKOED D AEONEE L O NMERFE T OV T,
EREE I THRATVWD, 2R, WEHEEIE) TEEE] CHER. 2011 4) E5HES
B, bobb, LLTFICRARZEABERE IOV TE, BARITIZML T 7w,



http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx
https://www.echr.coe.int/Documents/Archives_1950_Convention_ENG.pdf
https://rm.coe.int/1680935bd0
https://rm.coe.int/1680935bd0
https://rm.coe.int/1680a2353d
https://kuline.kulib.kyoto-u.ac.jp/opac/opac_link/bibid/BB02834554
https://kuline.kulib.kyoto-u.ac.jp/opac/opac_link/bibid/BB02834554
https://koara.lib.keio.ac.jp/xoonips/modules/xoonips/download.php/AA1203413X-20060815-0285.pdf?file_id=14500
http://hudoc.echr.coe.int/eng?i=001-58910
https://www.nichibenren.or.jp/activity/international/human_rights/iccpr.html
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LRI, 77 H=AZ OB ) N— U BHEICKT Dl 2 g 1267 (1999) - 1333
(2000) + 1390 Q00T L > TH L7z (ZONEIE, Fid Al-Dulimi F/£0 k% 1483 (2003) & 1%
FREECH D) 8, ThE=IT T, ECIEENEZFE T 2720 O HLH] 881/2002 ZH4R L7
(52 Bosphorus FHEDHA L [FER), X B2, TN E=IT T, ~F—iL, X —[EHE
Z#H 9 5 Sayadi HICKT D FHMAZLG Lz, ZOERE, Sayadi HILHIEEESME
PR OHFY 2 MZHY . BEIO H B OHIRLMERR 2 E DR Lol £ 2T,
Sayadi &%, VX —ERBHFTICHF AT & 2 A, 7V 2 v AE—FEHPTI, Sayadi
52U A RNNBATTRAE & D282~V F—BFICMH Uiz, & 512, Sayadi HIid~L
F—CHEFFBEINTA, 7V =2 v BV 5B T IX R (non-liew) Dl & T L 7=,
T T, X —BUITHIBRZERICRIALZ Y A R BT Z & 2RO, filFRkE
BAF TS Lo tz, £ 2T, Sayadi HIE~VULFXF—Z2MHFIC, HHEERRPN 12 &
BHOHB) 72 EOERAZERL THHERNAEZESITE B RN, V21T
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o

LG R, X —ORFEN 12 &3 HOFIIMC YT E I N ThoT-, T
[ZOWT, HHEERHAMEZESIT, LT O RAR(UN. Doc. CCPR/C/94/D/1472/2006) %
m LTz 12

10.6  In the present case, the Committee recalls that the travel ban for persons on the sanctions
list, particularly the authors %, is provided by Security Council resolutions to which the State party
considers itself bound under the Charter of the United Nations. Nevertheless, the Committee
considers that, whatever the argument, it is competent to consider the compatibility with the
Covenant of the national measures taken to implement a resolution of the United Nations
Security Council. [...]

10.7 The Committee notes that the obligation to comply with the Security Council decisions
adopted under Chapter VII of the Charter may constitute a “restriction” covered by article 12,

S INHIRGEIZE » TRE SNICHIERE R XL, BUE, MISIL - T b A —FiflEFaa s L
THHEL TV D,

* AAROHEFFAIEIC BT D AR (R,

0 Z OFFOFHMITERRE (B - k) TFRATWS, 2R, EAEREIE) TEESE] (5
R 2011 4F) 2B S HREE S A S i 3(1).

U HEERNOYELE LN DIXEFZEORTH Y, FEIZFEBRHOOYE=SE TIIRY, L)
S>TC, EEEZFHEFICHNLZITI Z EIXTE R0,

2 SR E LT, AKRBERI T3t o 22 i o Efil 3817 5 B BHEBRLERK O 7 jetE——3 v
T A RV —FE ) [EEEAME 20 B (2009 4F) 115 B, SubEc [[EEZ e REE RS & H il
MERAZE B S ORGR——ILWVE HH I 5 Sayadi T2 FEME L T—— (2 - 58) ] IIEK
FIEEGHHEE 49 5 (2010 45) 61 H, S5, /MR HMEAIZxE T 2 [EEZ R O dhfil HiE & A
HEEIZ X 22 ofeil) [EEERE 592 & (2010 4F) 5 H,

13 “the authors” & 1%, Z OfE N E@IRTFHeH LD authors 78 HHNADZ &,


https://undocs.org/s/res/1267(1999)
https://undocs.org/s/res/1333(2000)
https://undocs.org/s/res/1333(2000)
https://undocs.org/s/res/1390(2002)
http://eur-lex.europa.eu/eli/reg/2002/881/oj
http://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx
http://undocs.org/CCPR/C/94/D/1472/2006
https://www.un.org/securitycouncil/sanctions/1267
https://kuline.kulib.kyoto-u.ac.jp/opac/opac_link/bibid/EB11713535
https://yamagata.repo.nii.ac.jp/records/1572
https://yamagata.repo.nii.ac.jp/records/1572
https://kuline.kulib.kyoto-u.ac.jp/opac/opac_link/bibid/EJ08855144
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paragraph 3, which is necessary to protect national security or public order. It recalls, however,
that the travel ban results from the fact that the State party first transmitted the authors’ names to
the Sanctions Committee. [...] In the present case, the Committee finds that, even though the State
party is not competent to remove the authors’ names from the United Nations and European lists 4,
it is responsible for the presence of the authors’ names on those lists and for the resulting travel
ban.

10.8 The Committee notes that a criminal investigation that had been initiated against the
authors at the request of the Public Prosecutor’s Office was dismissed in 2005, and that the authors
thus do not pose any threat to national security or public order. Moreover, on two occasions the
State party itself requested the removal of the authors’ names from the sanctions list, considering
that the authors should no longer be subject, inter alia, to restrictions of the right to leave the
country. The dismissal of the case and the Belgian authorities’ requests for the removal of the
authors’ names from the sanctions list show that such restrictions are not covered by article 12,
paragraph 3. The Committee considers that the facts, taken together, do not disclose that the
restrictions of the authors’ rights to leave the country were necessary to protect national security
or public order. The Committee concludes that there has been a violation of article 12 of the
Covenant.

ZHUCK LT, MM ADDOEENE R 24 LTz, ERSHEAETEIC R B 2 T & o3
D (&, ERER~DV 7 25 H),

Ruth Wedgwood RxE R

Belgium was required by the Security Council to provide information about the authors. The
decision to “list” the authors under the financial sanctions directed against Al-Qaida and its
affiliates was taken by the Sanctions Committee of the Security Council, not by Belgium.

ARERENER

The majority’s Views ' dismiss the State party’s arguments [on Article 103 of the Charter of the
United Nations '¢], stating merely that “the Committee considers that, whatever the argument, it
is competent to consider the compatibility with the Covenant of the national measures taken to
implement a resolution of the United Nations Security Council” (para. 10.6). I do not believe that
the Committee should sidestep the issue raised by Article 103 of the Charter in this manner [...].
The State parties to the Covenant are obliged to comply with the obligations under it to the
maximum extent possible, even when they implement a resolution of the United Nations Security
Council. [...] The State party could have acted otherwise while in compliance with the resolutions
of the Security Council of the United Nations. For the reasons stated above, [ am of the view that
Article 103 of the Charter of the United Nations does not prevent the Committee from reaching
the conclusions drawn in the Views.

Sayadi F{F FHLfi#1%, Bosphorus ik & EZNMUTWT EZRERRDLTEA I D, F

14 “European list” & 1%, EC JRANZIESWTER SN 2 FEOHIFERIHRE Y A K,

B H BB @R TR BV T HBEERNZB 20N T R Z Views &9 A4 772
DTRELFTRINTND,

o [EEEE 103 55 OEIC &, MR [Zoc LR oEEE] (Bibth, 2022 4F) 43 25
3 i,



https://kuline.kulib.kyoto-u.ac.jp/opac/opac_link/bibid/BB08557547
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7=, EHE0RMMNEL D, 723, Wedgwood * HIRE WITHEELFHRALIEL L TWVD
. ZHUTHOWTIZRD Al-Dulimi F4: & fHTE 2 L9,

4. 3—0 v /N AEEFIFT Al-Dulimi B4

Bosphorus F{:13 EU #KE DO EEN 3 — 1 v S ANHEBHIFTIZIB W T, Sayadi FFIT
EU R E O EEA B RO AEZ BRIC BT, 2REnlbh =58 Th 7=,
ZAUZxt L. Al-Dulimi #F/F1%, EUMRE TRWEOEEAM b -FEFTH D 7,

(1) INEEHR (2013 ) 8
2003 FEOA T 7 BRI, RERKREHERIL, ROBELZ ST 1483 (2003)% £k
R U7z, CH D the previous Government of Iraq &1L 7 A VEBHED Z & Th 5,
23.  Decides that all Member States in which there are:

(a) funds or other financial assets or economic resources of the previous
Government of Iraq or its state bodies, corporations, or agencies, located outside
Iraq as of the date of this resolution, or

(b) funds or other financial assets or economic resources that have been
removed from Iraq. or acquired, by Saddam Hussein or other senior officials of the
former Iraqi regime and their immediate family members, including entities owned
or controlled, directly or indirectly, by them or by persons acting on their behalf or
at their direction,

shall freeze without delay those funds or other financial assets or economic
resources and. unless these funds or other financial assets or economic resources are
themselves the subject of a prior judicial, administrative, or arbitral lien or
judgement, immediately shall cause their transfer to the Development Fund for Iraq,
it being understood that. unless otherwise addressed, claims made by private
individuals or non-government entities on those transferred funds or other financial
assets may be presented to the internationally recognized, representative government
of Iraq: and decides further that all such funds or other financial assets or economic
resources shall enjoy the same privileges, immunities. and protections as provided
under paragraph 22;

ZOWERIREZ T, AA AE A T 71T 2RERHBICBET 2 Bn 2 dE L, EiE

BRAE DXR L R DENORET FHEDOT = Z(ZEDSNTAAL AREFEIMTI L L L
7o (AA AT EUMSRE T3 2wy (EU YA b« A4 205 EY A 1] ¥/, EUBIAIZ @174

TP OFERM OFEZLE L LT, Nada FH1H 5, FIFHFICOS, SlBc [EREZ S LRFEHF
PRt |2 I 5 AHWEE D il £ 0D Fe i & KRN AMESAY B D FEH5—Nada kf A A A Fff (BRI AMEE
PIPTRVEAE 2012 4F 9 H 12 HREIEE) | B RS EEGR# 56 5 (2013 42) 35 |, NN - aifei:
16 « 25 4 =55 3 i,

18 HNERS - BiFSTE 16 « 45 4 35 2 i,

19 Why Switzerland doesn’t want to join the European Union, Swissinfo.ch, 4 March 2022.
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https://undocs.org/S/RES/1483(2003)
https://www.eeas.europa.eu/switzerland/european-union-and-switzerland_en?s=180
https://www.eda.admin.ch/europa/en/home.html
https://yamagata.repo.nii.ac.jp/records/1590
https://yamagata.repo.nii.ac.jp/records/1590
https://yamagata.repo.nii.ac.jp/records/1590
https://www.swissinfo.ch/eng/business/why-switzerland-doesn-t-want-to-join-the-european-union/47391050
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HOTIEHRL, BARLFERRICH BENE EOWEEZ D), £ D%, RIS 1518 (2003)
IZE SV TR MR & U CGRE S - dilEEE SN, EIC5IH LzkiE 1483
(2003)D 23 BHIZW O AN ZRFE L, & 212 Al-Dulimi Kb & iz, RHHREESD
WEIZFEDE | A ARFAIT LA A ABBIZ L DEREGHRE ORISR LR HHAN L LT
Al-Dulimi RZ$5E L7z, FRIZ, ZORENRNIEREH 22T DEFORETH D72
ELFRL THRERIEZRD TAAL ZFAPITHF A TPGER L, 3 — o v S NHEECHIPT
IZHRFF LTz, I — 1 v 7S AMESRKY 6 SRld. BNIERFH A 2T D MR 2 ED TV 5,

FHHPT ONEE) 13, 2013 FEO PRI W TIRD X H IR LT,

114. The Court reiterates that the Convention does not prohibit Contracting Parties from
transferring sovereign power to an international organisation in order to pursue cooperation in
certain fields of activity. States nevertheless remain responsible under the Convention for all acts
and omissions of their organs stemming from domestic law or from the necessity to comply with
international legal obligations (see Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi,
cited above, §§ 152-153). State action taken in compliance with such obligations is justified where
the relevant organisation protects fundamental rights in a manner which can be considered at least
equivalent to that for which the Convention provides. [...]

118. As to the protection afforded in the present case, the Court observes that the respondent
Government themselves admit that the system in place [...] does not provide a level of protection
that is equivalent to that required by the Convention [...]. The Court shares that view.

[...]

134. Having regard to the foregoing, the Court takes the view that, for as long as there is no
effective and independent judicial review, at the level of the United Nations, of the legitimacy of
adding individuals and entities to the relevant lists, it is essential that such individuals and entities
should be authorised to request the review by the national courts of any measure adopted pursuant
to the sanctions regime. Such review was not available to the applicants. It follows that the very
essence of their right of access to a court was impaired.

135.  Accordingly, there has been a violation of Article 6 § 1.

(2) KEFEHER (2016 F) »

ZOFMHIE, ZTOBRKIBEITEESI N (3 —1 v S AHESK 43 &, KIBEEICBXESH
DEMEOFMTIZED), £ LT, KIEEZ, 2016 FEOHPITIBNT, ORR 2B H T
FClR A Rmic i L7,

135. The Court would emphasise that one of the basic elements of the current system of
international law is constituted by Article 103 of the UN Charter [...].

140. (EhEFETE 1 £ L0024 &2 H|IZHEA,) [Tlhere must be a presumption that the Security

20 B AR [ RFTGRIC LD <HRWEE B Il 0 Fii & BN AME K 0 Bt% Nada +{F
B L ALDulimi IE0FHHEZ 2300 L LT wdbkr—L B a—4 5 (2017 4) 53 5., I
RN - ATHBTE 16 « 45 4 B 3 i,



https://www.un.org/securitycouncil/sanctions/1518
https://www.un.org/securitycouncil/sanctions/1518
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-138948
http://www.echr.coe.int/Documents/Note_GC_ENG.pdf
http://hudoc.echr.coe.int/fre?i=001-164515
https://www.law.tohoku.ac.jp/research/publications/tohokulawreview/vol04/vol04part03.pdf
https://www.law.tohoku.ac.jp/research/publications/tohokulawreview/vol04/vol04part03.pdf
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Council does not intend to impose any obligation on member States to breach fundamental
principles of human rights [...]. In the event of any ambiguity in the terms of a UN Security
Council resolution, the Court must therefore choose the interpretation which is most in harmony
with the requirements of the Convention and which avoids any conflict of obligations.

145. The Court notes [...] that the inclusion of individuals and entities on the lists of persons
subject to the sanctions imposed by the Security Council entails practical interferences that may
be extremely serious for the Convention rights of those concerned. [...] The Court further
observes that, the Convention being a constitutional instrument of European public order the
States Parties are required [...] to ensure a level of scrutiny of Convention compliance which, at
the very least, preserves the foundations of that public order. One of the fundamental components
of European public order is the principle of the rule of law, and arbitrariness constitutes the
negation of that principle. [...]

146. This will necessarily be true, in the implementation of a Security Council resolution, as
regards the listing of persons [...]. As a result, in view of the seriousness of the consequences for
the Convention rights of those persons, where a resolution such as that in the present case, namely
Resolution 1483, does not contain any clear or explicit wording excluding the possibility of
judicial supervision of the measures taken for its implementation, it must always be understood
as authorising the courts of the respondent State to exercise sufficient scrutiny so that any
arbitrariness can be avoided. [...]

148. [...] To sum up, the Court takes the view that paragraph 23 of Resolution 1483 (2003)
cannot be understood as precluding any judicial scrutiny of the measures taken to implement it.

149. In those circumstances, and to the extent that Article 6 § 1 of the Convention is at stake,
the Court finds that Switzerland was not faced in the present case with a real conflict of obligations
capable of engaging the primacy rule in Article 103 of the UN Charter. [...]

150. Turning to the precise obligations imposed by the Convention on Switzerland in the present
case, the Court accepts that the Federal Court?' was unable to rule on the merits or
appropriateness of the measures entailed by the listing of the applicants. [...] However, before
taking the above-mentioned measures, the Swiss authorities had a duty to ensure that the listing
was not arbitrary. In its judgments of 23 January 2008 the Federal Court merely confined itself to
verifying that the applicants’ names actually appeared on the lists drawn up by the Sanctions
Committee and that the assets concerned belonged to them, but that was insufficient to ensure that
the applicants had not been listed arbitrarily.

151. The applicants should, on the contrary, have been afforded at least a genuine opportunity
to submit appropriate evidence to a court, for examination on the merits, to seek to show that their
inclusion on the impugned lists had been arbitrary. That was not the case, however. [...]

155. Having regard to the foregoing, the Court finds that there has been a violation of Article 6
§1 of the Convention in the present case.
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65. [...] [N]either the 1518 Committee nor the Focal Point** provides an independent and
impartial mechanism for the taking and reviewing of listing and delisting decisions. Consequently,
the Contracting Parties to the Convention > must then ensure that the pertinence of the
complainant’s inclusion on the sanctions list is examined by their courts and that the latter have
sufficient evidence on which to assess it [...]

71. [...] The Charter’s weak constitutional claim may not always prevail in this conflict, in spite
of the secondary rule of Article 103. In the absence of a constitutionally binding catalogue of
freedoms and rights enforceable by a court of law, or other body or official authorised to exercise
judicial power, within the United Nations, Council of Europe member States may have to verify
the internal and external validity of UN resolutions.
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5. [...]Inthe case of a State outside the EU, when it takes steps to implement a Security Council
resolution imposing economic sanctions it is directly enforcing that resolution.

7. [...] The UN Charter and its Article 103 are unique [...]. [...] The United Nations and other
international organisations cannot therefore be placed on the same plane. [...]

8. More specifically, when it comes to the implementation of the Security Council’s economic
sanctions by non-members of the EU, such as Switzerland, there are two sides to the equation:
either there is no real conflict of obligations for the respondent State, as the Court has found in
the present case, in which case the equivalent protection test does not even come into play (see
paragraph 149 of the judgment); or there is a conflict of obligations, but then it will be governed
by Article 103 of the UN Charter. In both cases — and tertium non datur — the equivalent protection
test is inapplicable to a situation such as the present.
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