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Armed Activities on _the Territory of the Congo (Democratic Republic of the Congo v.
Uganda), Judegment, I.C.J. Reports 2005, p.168.8

179. The Court, having concluded that Uganda was an occupying Power in Ituri at the
relevant time, finds that Uganda’s responsibility is engaged both for any acts of its
military that violated its international obligations and for any lack of vigilance in
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preventing violations of human rights and international humanitarian law by other actors
present in the occupied territory, including rebel groups acting on their own account.

[...]

209. The Court considers that there is also persuasive evidence that the UPDF incited
ethnic conflicts and took no action to prevent such conflicts in Ituri district. The reports
of the Special Rapporteur of the Commission on Human Rights (doc. A/55/403 of 20
September 2000, para. 26 and E/CN/4/2001/40 of 1 February 2001, para. 31) state that
the Ugandan presence in Ituri caused a conflict between the Hema (of Ugandan origin)
and the Lendu. [...] The reports also state that the confrontations in August 2000 resulted
in some 10,000 deaths and the displacement of some 50,000 people, and that since the
beginning of the conflict the UPDF had failed to take action to put an end to the violence.

[...]

219. [...] Uganda also violated the following provisions of the international
humanitarian law and international human rights law instruments [...]

[..]

— International Covenant on Civil and Political Rights, Articles 6, paragraph 1, and 7;

[...]
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Young, James and Webster v. The United Kingdom, Application no. 7601/76; 7806/77,
Judgment [Plenary], 13 August 1981.1°

S HAMNYHEE L 2> TWDEMNINEEY A FTHARERERDL ZENTE D,
0 \ARGEfRGLE LT, NMIAR T3 —ua v RAMESRKNICE T 2 EZOREOMELL (T -

3


https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf
https://www.ohchr.org/en/treaty-bodies/ccpr
https://undocs.org/CCPR/C/JPN/CO/7
https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf
https://www.echr.coe.int/Pages/home.aspx?p=home
https://hudoc.echr.coe.int/fre?i=001-57608
https://www3.mofa.go.jp/mofaj/gaiko/treaty/

FE R R AFLBOR KN 2024 R EEITEGH [TEAR] 2024.10.18.
%2\ AMEOFLAREICET 28w (BIE - HERE)

HELBFEOA XY RETIZ, 70— Ry a vy PHEICES S IEEE BOMEIZR Y
THRWE SN TWa, FESIX, HAEICIMA LW & 2B A XV X [Egkn
OfRIE S T,

49. Under Article 1 of the Convention, each Contracting State “shall secure to everyone
within [its] jurisdiction the rights and freedoms defined in ... [the] Convention”; hence, if
a violation of one of those rights and freedoms is the result of non-observance of that
obligation in the enactment of domestic legislation, the responsibility of the State for that
violation is engaged. Although the proximate cause of the events giving rise to this case
was the 1975 agreement between British Rail and the railway unions, it was the domestic
law in force at the relevant time that made lawful the treatment of which the applicants
complained. The responsibility of the respondent State for any resultant breach of the
Convention is thus engaged on this basis. Accordingly, there is no call to examine whether,
as the applicants argued, the State might also be responsible on the ground that it should
be regarded as employer or that British Rail was under its control.

[..]

55. [...] Assuming that Article 11 does not guarantee the negative aspect of that freedom
on the same footing as the positive aspect, compulsion to join a particular trade union
may not always be contrary to the Convention. However, a threat of dismissal involving
loss of livelihood is a most serious form of compulsion and, in the present instance, it was
directed against persons engaged by British Rail before the introduction of any obligation
to join a particular trade union. In the Court’s opinion, such a form of compulsion, in the
circumstances of the case, strikes at the very substance of the freedom guaranteed by
Article 11. For this reason alone, there has been an interference with that freedom as
regards each of the three applicants.
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32. A demonstration may annoy or give offence to persons opposed to the ideas or
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claims that it is seeking to promote. The participants must, however, be able to hold the
demonstration without having to fear that they will be subjected to physical violence by
their opponents; such a fear would be liable to deter associations or other groups
supporting common ideas or interests from openly expressing their opinions on highly
controversial issues affecting the community. In a democracy the right to counter-
demonstrate cannot extend to inhibiting the exercise of the right to demonstrate.

Genuine, effective freedom of peaceful assembly cannot, therefore, be reduced to
a mere duty on the part of the State not to interfere: a purely negative conception would
not be compatible with the object and purpose of Article 11. [...]

[...]

34. While it is the duty of Contracting States to take reasonable and appropriate
measures to enable lawful demonstrations to proceed peacefully, they cannot guarantee
this absolutely and they have a wide discretion in the choice of the means to be used [...].

[...]

39. It thus clearly appears that the Austrian authorities did not fail to take reasonable and
appropriate measures.
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Mutu and Pechstein v. Switzerland, Applications nos. 40575/10 and 67474/10, Judgment, 2
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64. [...] [The Court] reiterates that the acquiescence or connivance of the authorities of
a Contracting State in the acts of private individuals which violate the Convention rights
of other individuals within its jurisdiction may engage the State’s responsibility under the
Convention [...].

65. [...] The CAS is neither a domestic court nor any other institution of Swiss public
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law, but an entity emanating from the ICAS, a private-law foundation [...].

66. That being said, the Court notes that, in certain exhaustively enumerated
circumstances, especially as regards the lawfulness of the composition of the arbitral
tribunal, Swiss law confers jurisdiction on the Federal Court to examine the validity of
CAS awards (sections 190 and 191 of the Public International Law Act (PILA)'¥). In
addition, that supreme court dismissed the appeals of both applicants in the present case,
thereby giving the relevant awards force of law in the Swiss legal order.

67. The impugned acts or omissions are thus capable of engaging the responsibility of
the respondent State under the Convention [...].

[..]

182. The Court is of the view that the questions arising in the impugned proceedings —
as to whether it was justified for the second applicant to have been penalised for doping,
and for the resolution of which the CAS heard testimony from numerous experts —
rendered it necessary to hold a hearing under public scrutiny. [...] Moreover, [...] the
Federal Court!® itself, in its judgment of 10 February 2010'6, expressly recognised in an
obiter dictum that a public hearing before the CAS would have been desirable.

183. Having regard to the foregoing, the Court finds that there has been a violation of
Article 6 § 1 of the Convention on account of the fact that the proceedings before the CAS
were not held in public.
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