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® “In [a] broad acceptation the word ‘sanctions’ designates all types of consequences
triggered by the violation of an international legal rule.”!
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23. Decides that all Member States in which there are:

(a) funds or other financial assets or economic resources of the previous
Government of Iraq or its state bodies, corporations, or agencies, located outside
Iraq as of the date of this resolution, or

(b) funds or other financial assets or economic resources that have been
removed from Iraq, or acquired, by Saddam Hussein or other senior officials of the
former Iraqi regime and their immediate family members, including entities owned
or controlled, directly or indirectly, by them or by persons acting on their behalf or
at their direction,
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shall freeze without delay those funds or other financial assets or economic
resources and, unless these funds or other financial assets or economic resources are
themselves the subject of a prior judicial, administrative, or arbitral lien or
judgement, immediately shall cause their transfer to the Development Fund for Iraq,
it being understood that, unless otherwise addressed, claims made by private
individuals or non-government entities on those transferred funds or other financial
assets may be presented to the internationally recognized, representative government
of Traq: and decides further that all such funds or other financial assets or economic
resources shall enjoy the same privileges, immunities, and protections as provided
under paragraph 22:
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114. The Court reiterates that the Convention does not prohibit Contracting Parties from
transferring sovereign power to an international organisation in order to pursue cooperation in
certain fields of activity. States nevertheless remain responsible under the Convention for all acts
and omissions of their organs stemming from domestic law or from the necessity to comply with
international legal obligations (see Bosphorus Hava Yollar1 Turizm ve Ticaret Anonim Sirketi,
cited above, §§ 152-153). State action taken in compliance with such obligations is justified where
the relevant organisation protects fundamental rights in a manner which can be considered at least
equivalent to that for which the Convention provides. [...]

118. As to the protection afforded in the present case, the Court observes that the respondent
Government themselves admit that the system in place [...] does not provide a level of protection
that is equivalent to that required by the Convention [...]. The Court shares that view.

[...]

134. Having regard to the foregoing, the Court takes the view that, for as long as there is no
effective and independent judicial review, at the level of the United Nations, of the legitimacy of
adding individuals and entities to the relevant lists, it is essential that such individuals and entities
should be authorised to request the review by the national courts of any measure adopted pursuant
to the sanctions regime. Such review was not available to the applicants. It follows that the very
essence of their right of access to a court was impaired.

135.  Accordingly, there has been a violation of Article 6 § 1.


https://www.eeas.europa.eu/switzerland/european-union-and-switzerland_en?s=180
https://www.dfae.admin.ch/eda/en/home/foreign-policy/european-politics.html
https://www.un.org/securitycouncil/sanctions/1518
https://www.un.org/securitycouncil/sanctions/1518
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-138948

FURBRZEASRBORR A 2022 FERERW  EER 2Rt [EA]
5 8 [nl ZORBRIC X DI FRY [HI#

(2) REFHE (016 F) 1°

COFMEE, TOBRKNIEECBESNZ (T —1 v /S NHESRA 43 5, KIBEICBE
SNHRMOFHEMIZD ), T LT, KIEEL, 2016 FFOHRICEBNT, RS
P AT TR Ui icE L,

135. The Court would emphasise that one of the basic elements of the current system of
international law is constituted by Article 103 of the UN Charter [...].

140. (EEEZE 1 KB X 24 5 2 THITHE ) [Tlhere must be a presumption that the
Security Council does not intend to impose any obligation on member States to breach
fundamental principles of human rights [...]. In the event of any ambiguity in the terms of a UN
Security Council resolution, the Court must therefore choose the interpretation which is most in
harmony with the requirements of the Convention and which avoids any conflict of obligations.

147. [...] [Alny State Party whose authorities give legal effect to the addition of a person —
whether an individual or a legal entity — to a sanctions list, without first ensuring — or being able
to ensure — that the listing is not arbitrary will engage its responsibility under Article 6 of the
Convention.

148. Furthermore, the European Court of Justice!' has also held that “it is not a consequence
of the principles governing the international legal order under the United Nations that any judicial
review of the internal lawfulness of the contested regulation in the light of fundamental freedoms
is excluded by virtue of the fact that that measure is intended to give effect to a resolution of the
Security Council adopted under Chapter VII of the Charter of the United Nations” (Kadi 1'%, §299
[...]). As the Court has already observed, the Security Council is required to perform its tasks
while fully respecting and promoting human rights [...]. To sum up, the Court takes the view that
paragraph 23 of Resolution 1483 (2003) cannot be understood as precluding any judicial scrutiny
of the measures taken to implement it.

149. In those circumstances, and to the extent that Article 6 § 1 of the Convention is at stake,
the Court finds that Switzerland was not faced in the present case with a real conflict of obligations
capable of engaging the primacy rule in Article 103 of the UN Charter. [...]

150. Turning to the precise obligations imposed by the Convention on Switzerland in the present
case, the Court accepts that the Federal Court!® was unable to rule on the merits or
appropriateness of the measures entailed by the listing of the applicants. [...] However, before
taking the above-mentioned measures, the Swiss authorities had a duty to ensure that the listing
was not arbitrary. In its judgments of 23 January 2008 the Federal Court merely confined itself to
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verifying that the applicants’ names actually appeared on the lists drawn up by the Sanctions
Committee and that the assets concerned belonged to them, but that was insufficient to ensure that
the applicants had not been listed arbitrarily.

151. The applicants should, on the contrary, have been afforded at least a genuine opportunity
to submit appropriate evidence to a court, for examination on the merits, to seek to show that their
inclusion on the impugned lists had been arbitrary. That was not the case, however. [...]

155. Having regard to the foregoing, the Court finds that there has been a violation of Article 6
§1 of the Convention in the present case.
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65. [...] [N]either the 1518 Committee nor the Focal Point!* provides an independent and
impartial mechanism for the taking and reviewing of listing and delisting decisions. Consequently,
the Contracting Parties to the Convention !> must then ensure that the pertinence of the
complainant’s inclusion on the sanctions list is examined by their courts and that the latter have
sufficient evidence on which to assess it [...]

71. [...] The Charter’s weak constitutional claim may not always prevail in this conflict, in spite
of the secondary rule of Article 103. In the absence of a constitutionally binding catalogue of
freedoms and rights enforceable by a court of law, or other body or official authorised to exercise
judicial power, within the United Nations, Council of Europe member States may have to verify
the internal and external validity of UN resolutions.
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5. [...]Inthe case of a State outside the EU, when it takes steps to implement a Security Council
resolution imposing economic sanctions it is directly enforcing that resolution.

7. [...] The UN Charter and its Article 103 are unique [...]. [...] The United Nations and other
international organisations cannot therefore be placed on the same plane. [...]

8. More specifically, when it comes to the implementation of the Security Council’s economic
sanctions by non-members of the EU, such as Switzerland, there are two sides to the equation:
either there is no real conflict of obligations for the respondent State, as the Court has found in
the present case, in which case the equivalent protection test does not even come into play (see
paragraph 149 of the judgment); or there is a conflict of obligations, but then it will be governed
by Article 103 of the UN Charter. In both cases — and tertium non datur — the equivalent protection
test is inapplicable to a situation such as the present.
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