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[L]a Banque africaine de développement ne peut se prévaloir de I’'immunité de juridiction dans le
litige I’opposant au salarié qu’elle a licencié des lors qu’a I’époque des faits elle n’avait pas
institué en son sein un tribunal ayant compétence pour statuer sur des litiges de cette nature,
I’impossibilité pour une partie d’accéder au juge chargé de se prononcer sur sa prétention et
d’exercer un droit qui reléve de I’ordre public international constituant un déni de justice fondant
la compétence de la juridiction francaise lorsqu’il existe un rattachement avec la France.

URAR] 77 U H BISRETIE, B O AR L7 0B L OFFRICI T, ZOHRES
R LT IERICBN T, B 5 OWEICZ OREOM 5% I 5 HER % 475 % Hohiig
EALTRLP, 20O Lk, $80—FURHENE bOFEEICH = HBT 5 HER%
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[AliR3] ALIL=VY7OEFEH I—0Ov/NAERKHIFTHIZR (Stichting Mothers
of Srebrenica v. The Netherlands, Application No. 65542/12, Decision on
11 June 2013) (#i#%)

AL T VL= 7 DEZROEETOL T X OBRLIZHOW IR HE R LT, £ DR,
EEICH L THA T A TRAMDIEINTW T, AT U X iem#E N 201244 A 13 A
DHPRIZB N TEBEOAEREFRO - Z LTl Tz, BT, mm#ireg, 2nn
I v S ALK 6 RIEMERERT D E LT, I—ua v S MR 27, 39—
oy S NMEFHEIFTIR, LFD X 9ISl R THR A 2RI 72 13,

139. [...] (d) Where States establish international organisations in order to pursue or strengthen
their cooperation in certain fields of activities, and where they attribute to these organisations
certain competences and accord them immunities, there may be implications as to the protection
of fundamental rights. It would be incompatible with the purpose and object of the Convention,
however, if the Contracting States were thereby absolved from their responsibility under the
Convention in relation to the field of activity covered by such attribution. [...]

[...]

154. The Court finds that since operations established by United Nations Security Council
resolutions under Chapter VI of the United Nations Charter are fundamental to the mission of
the United Nations to secure international peace and security, the Convention cannot be
interpreted in a manner which would subject the acts and omissions of the Security Council to
domestic jurisdiction without the accord of the United Nations. [...]

[...]

163. [...] [I]n Waite and Kennedy [...] the Court considered it a “material factor”, in determining
whether granting an international organisation immunity from domestic jurisdiction was
permissible under the Convention, whether the applicants had available to them reasonable
alternative means to protect effectively their rights under the Convention!“. In the present case it

O EHEE EORFOZ L THD, 2] BHFEE TEEREAE (FEeu] (A2, 2012 4)

9512 %,

WOENERRAMTEE T NS MR AT LWV 2 &y

2 b EHEERE o Th D, EH - A 10 - 19 B, 5 8 .

18 BEME, ARt TELREEFOHERAE BN B 2 EEH O FHMERERIC DWW T I B RFHE T
TR AN SCEEY: 64 4 2 75 (2016 4F) 21 H,

14 Waite and Kennedy v. Germany, Application No. 26083/94, Judgment, 18 February 1999. EXJH=FH
BERE &\ ) EERBE I 2 2 OB R A VRIS A BRIZRREARBO N LizoE, £
A E—1 N AHESRK) 6 SRDIED D8 %52 T DHEFNTER LW Al 2 BRI B 2 e
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is beyond doubt that no such alternative means existed either under Netherlands domestic law or
under the law of the United Nations.

164. 1t does not follow, however, that in the absence of an alternative remedy the recognition of
immunity is ipso facto constitutive of a violation of the right of access to a court. In respect of the
sovereign immunity of foreign States, the 1CJ has explicitly denied the existence of such a rule
(Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), § 101). As regards
international organisations, this Court’s judgment[] in Waite and Kennedy [...] cannot be
interpreted in such absolute terms either.

165. There remains the fact that the United Nations has not, until now, made provision for “modes
of settlement” appropriate to the dispute here in issue. [...] [T]his state of affairs is not imputable
to the Netherlands. [...]

[...]

167. The Court cannot at present find it established that the applicants’ claims against the
Netherlands State!> will necessarily fail.

[...]

169. The above findings lead the Court to find that in the present case the grant of immunity to
the United Nations served a legitimate purpose and was not disproportionate.

(Blim4) 7T HhFEEETEHE 75 R 2016 F£5 A 25 H¥R R

Vu I’accord entre le gouvernement de la République Francaise et la Banque des Etats de I’ Afrique
Centrale (BEAC) relatif a I’établissement & Paris d’un bureau de la BEAC et a ses priviléges et
immunités sur le territoire francais, du 20 avril 1988 ;

Attendu, selon I’arrét attaqué, rendu sur renvoi apres cassation (1re Civ., 6 novembre 2013,
pourvoi n°® 12-20.709), qu’un conseil de prud’hommes a condamné la BEAC & payer a son ancien
salarié, M. X..., une certaine somme 4 titre de rappels de salaires et de dommages-intéréts ; que
ce dernier a fait pratiquer une saisie-attribution, le 20 avril 2010, sur le compte BNP Paribas de la
BEAC ; que celle-ci a assigné M.X... devant un juge de I’exécution pour obtenir la mainlevée de
la mesure, en se prévalant de son immunité d’exécution ;

Attendu que, pour rejeter la demande de mainleveée et décider que la mesure produirait ses effets,
I’arrét retient que le caractére absolu de I'immunité d’exécution restreint le droit d’acces a la
justice de M. X... et que I’atteinte grave, rédhibitoire et définitive portée a son droit a un proces
équitable pour I’exécution d’une décision de justice, alors qu’aucun recours effectif ne lui est

BL3% L 72 % (a material factor/il importe) D1, & OHEF A ELHNIRGET D 712D DA B 72t O F
B%(reasonable alternative means/autres voies raisonnables)23 & > 727> E 9 v CThH O . BT, BRI
FHEBE N Z ORE N D OF 2 BT HMV BB S ZRE L TV 2o DY EER DR F X7
W, EHR ST (3T 68), FRMIEL, BAREM EERHERE O bR & EERAE B O 5 IR
PRt - BEEA R () MEEMEREAES ~OEOPER [ BERA A SRt a]] (W
ft, 2013 4F) 629 H,

B 38 THATAT U FHHFTIZBIT L4 T X 22D Z &,
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offert, justifie que I’'immunité d’exécution opposée par la BEAC soit écartée ;

Qu’en statuant ainsi, alors que le justiciable, qui se voit opposer le caractere absolu de I’'immunité
d’exécution d’une organisation internationale, dispose, par la mise en oeuvre de la responsabilité
de I’Etat, d’une voie de droit propre a rendre effectif son droit d’accés a un tribunal, de sorte que
le seul fait de ne pouvoir saisir les fonds de la BEAC, en France, ne constituait pas, au préjudice
de M. X..., une restriction disproportionnée a ce droit, au regard du but légitime poursuivi par
I’accord garantissant une immunité d’exécution a cette banque centrale pour faciliter
I’accomplissement de ses missions, la cour d’appel a violé le texte susvisé ;

[...]

CASSE ET ANNULE, dans toutes ses dispositions, I’arrét rendu le 5 mars 2015, entre les parties,
par la cour d’appel de Versailles

[BGR (30 ]

T 7 U hEERI T ORERIRICEIT 2 7 7 v R LRIERIT & oW eIz, [
ST 2013 4F 11 H 6 HOHRIC L 0 | FIERITH 0B X 1Tk 2 KRB Wia 5o
KHWEBEA D T EPERSNT W, £D%, XIEZDOHROBITZRD T,
JR3E (7 = A 2 3REE 2015 4F 3 A 5 AR 1. BUTICEI L TRk bR A58 % 2
ElE. X OFH E =T HHEFIOFER - By - RENRZETHD | O 62D FEL)
72 FREPFE LR WO ThIUL, FEITORRESGETXETH D LR LT,
LU, REIEAT 2 & O [FE B O it fabRiciEm Lo 1, ERETZBLRT D &
W) Pl aFHT 22T 8 ZHIC LV EHEZ T DHERINEBR IND Z LTk
%o LTedo T, REITOEBOMEREATE VD . ERRBEDIEL e HNAEBET 5
721X, [FEATOEFEICKH T 2REIEI TR HALRWN D & 1E, X OF % 1T 2 HEF
DR 22K A RERL T D B D TR,

I LEOBEEICE Y, Tzt 2 PEREED 2015 45 3 A 15 HHR A 5,

(A% 5] /"4 Fa L S>%F# Georges v. United Nations, 834 F.3d 88 (2nd Cir. 2016).

A FUTPRIE S T2 EFHERFEB X MINUSTAH O % 8 — Ui B N HiAALTZa L T
EIZED, A FTaLIRREmIT L, 9000 ALLESST L7, 2017 4£7 A 13 HIZEE
RS T [EEFR IR T1/161B 13, LI FD X 5 RNETH %,

The General Assembly,
[...]

Reiterating its grave concern at the outbreaks of cholera in Haiti, which have affected more than

B ZoEsmyE, AMEEFE (77— F) OBUTHRERE OB T, RV HBEGERILVOFFRAICE
WTHEZE (75 R) ORMEEF23R07-7 T o A EBEERE 329877 5 (2011 4F 10 A 14
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800,000 people and resulted in over 9,000 deaths,
[...]

Recognizing also that the United Nations bears a moral responsibility to the victims of the cholera
epidemic in Haiti and to their families, as well as to supporting Haiti in overcoming the epidemic
and building sound and sustainable water, sanitation and health systems,

[...]

2. Reaffirms its support for the new United Nations approach to cholera in Haiti, including the
establishment of the United Nations Haiti cholera response multi-partner trust fund;

EHMTZOX ) RIENREND—FH N AF TRV TITRELILEERTEDL
(Z X0 HEERE Z KO TEREIE U CORERCHIPTIC I RADN R S hviz, % E Ry
MESLPRASK 2 SRICHES S ABRZ ERLE Y, JHEIEX 29 RICTESNL TV D Fms &
SNTVRNZ L BEO BREFRD D LOKERIE LORE S 2 E0H 2200 2 MR A
MESNTLED ZLZ2HAIC, RREEET D2 & 2RIz, F—5F Tk LIZiE
WNEER LT & 2 A, BEREITROHRZ T LT,

[at 93-94] Section 2 of the CPIUN*® provides that the UN ““shall enjoy immunity from every
form of legal process except insofar as in any particular case it has expressly waived its immunity.”
Especially when coupled with the compulsory “shall”’— which ““is universally understood to
indicate an imperative or mandate”— Section 2’s “express mention of” the UN’s express waiver
as a circumstance in which the UN “shall [not] enjoy immunity” negatively implies that “all
other[ ] circumstances, including the UN’s failure to fulfill its Section 29 obligation, are
“exclude[d].” It necessarily follows that the UN’s fulfillment of its Section 29 obligation is not a
condition precedent to its Section 2 immunity.

[at 98] As we stated in Brzak v. United Nations'°, in which we rejected a virtually
indistinguishable challenge to an application of Section 2 of the CPIUN, plaintiffs’ argument does
little more *“than question why immunities in general should exist.” But “legislatively and
judicially crafted immunities of one sort or another have existed since well before the framing of
the Constitution, have been extended and modified over time, and are firmly embedded in
American law.” Plaintiffs’ argument, if correct, would seem to defeat not only the UN’s immunity,
but also “judicial immunity, prosecutorial immunity, and legislative immunity.”

17" Strauss-Kahn BI# TF & L7 HPIBERIAFHERBRSGA E B . ZH 00 HITIET AU BER
EIFMFEE L 2o TV 5,

18 EERERIREAID Z &,

19 Brzak v. United Nations, 597 F.3d 107 (2nd Cir. 2010). [EH#E R4 85 B D17 4122\ CEE
2kt U CHRFERHE AR D & v 7o F+45,
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