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XXIII. The Tribunal finds that the conditions laid down for an
official to be on secondment are not fulfilled in this case. The
Applicants' status was not, in fact, "defined in writing by the

competent authorities in documents specifying the conditions and

particularly the duration of the secondment". Such documents, if
they exist, have not been brought to the attention of the
Applicants. The Applicants were not on genuine secondment within

the meaning given to that term in Judgement No. 192, which reaffirms

the definition established in Judgement No. 92, Higgins (1964):
"... the term 'secondment' ... implies that the staff member is
posted away from his establishment of origin but has the right to
revert to employment in that establishment at the end of the period
of secondment and retains his right to promotion and to retirement

benefits ..." (Judgement No. 192, para. IV).

[...]

XXIX. More generally, the Tribunal considers that the limits of the
Secretary-General's discretionary powers are governed by the

following principle established by the Tribunal's consistent

case-law: the Secretary-General may not legally take a decision
which is contrary to the Charter, in particular to Articles 100 and

101, or to the provisions of the Staff Rules and Regulations.
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KHX. In this connection, the Tribunal agrees with the Respondent
that the Secretary-General has the right to consult the Governments
of Member States when he exercises his power of appointment,
provided however that such consultation should not contravene the
principles referred to in the preceding paragraph.

Ls the Tribunal states below, it holds that, in the present
case, by accepting the position advocated by the Government
consulted, the Secretary-General has not acted in conformity with

the foregoing principles.

[...]

KHXITII. In keeping with the wishes expressed by the Chinese
Mission, there is nothing to prevent the maintenance of a rotation
system. The Tribunal considers that a rotation system is not
unlawful per se. Such a system can and must serve the interests of
the United Nations and the Member State concerned by providing a
pool of Chinese-language translators, verbatim reporters and
interpreters, while at the same time developing their knowledge and
command of foreign languages. Such training will be wvery useful in
the development of relations between the United Nations and China
when those experts return home permanently.

But in the opinion of the Tribunal, the rotation system must
be established on a precise legal basis - through secondment in
accordance with the terms governing secondment and without ruling
out career appointments, pursuant to General Assembly resolution
37/126.
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