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24. Decides that all States shall impound all vessels, freight vehicles,
rolling stock and aircraft in their territories in which a majority or
controlling interest is held by a person or undertaking in or operating from
the Federal Republic of Yugoslavia (Serbia and Montenegro) and that these
vessels, freight vehicles, rolling stock and aircraft may be forfeit to the
seizing State upon a determination that they have been in violation of
resolutions 713 (1991), 757 (1992)., 787 (1992) or the present resclution;
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Article 8

All vessels, freight vehicles, rolling stock and aircraft in
which -a majority or controlling interest is held by a
person or undertaking in or operating from the Federal
Republic of Yugoslavia (Serbia and Montenegro) shall be
impounded by the competent authorities of the Member
States.

Expenses of impounding vessels, freight vehicles, rolling
stock and aircarft may be charged to their owners.
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152. The Convention does not, on the one hand, prohibit Contracting Parties from transferring

sovereign power to an international (including a supranational) organisation in order to pursue
cooperation in certain fields of activity [...].

153. On the other hand, it has also been accepted that a Contracting Party is responsible under
Article 1 of the Convention? for all acts and omissions of its organs regardless of whether the act
or omission in question was a consequence of domestic law or of the necessity to comply with
international legal obligations. [...]

155. Inthe Court's view, State action taken in compliance with such legal obligations is justified
as long as the relevant organisation is considered to protect fundamental rights, as regards both
the substantive guarantees offered and the mechanisms controlling their observance, in a manner
which can be considered at least equivalent to that for which the Convention provides [...].

ZF LT, ECIZBWTIEAEREN KON TEY, Lz2d>TEC HANIK/ES 71V
Z U RIZEDENIT I —a v NAMESRSER LR, EHIE ST 3,

5T, FEIFFIZ B W THi OGR4 7 LIRS & 2 (Al-Dulimi Fe4:4] 4k (2013
] )% 2003 FEDA T 7 ERGRIC, RAREIEFES X, IROKFEZ & Tk 1483 (2003)
ZEAR LT=, U O the previous Government of Iraq & 1X 7 &4 VBHED Z & Th 5,

2 2L, FRARRD 14LTHY ., BEED 15LTIERW,

3 Bosphorus FED AAGERFIR & LT, ZMMEF [0 — T HIIC 4 5 BOR T # 4 M+ 5 EC AN
FS L a— AT AMOTEI) T IEN (F) [ —o v S AMEEIToEL] (Fltt, 2008
) 59 |, [Erlmze BN AP [H% O] Flam & EU 1k BERIEST 6 5 (2006 4F) 285 H,
FEFIRH LI, Bosphorus 7k L 0 i EEEL O O 5 & 77 L 7= Matthews 71 (1999 4F) D#iHA L &
%o

4 Al-Dulimi FE&2FE L <49 BARGESCHR E LT, IR TEREE R O 5 O & BN ERHINCE
U5 [A%EOR#E] G FERALBORIIZE 19 % 1 5 (2014 4F) 147 H,

2


http://www.echr.coe.int/Documents/Convention_ENG.pdf
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-138948
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-138948
http://www.un.org/en/sc/documents/resolutions/
http://m.kulib.kyoto-u.ac.jp/webopac/BB02834554
http://koara.lib.keio.ac.jp/xoonips/modules/xoonips/detail.php?koara_id=AA1203413X-20060815-0285
http://hudoc.echr.coe.int/eng?i=001-58910
http://ir.library.osaka-u.ac.jp/dspace/bitstream/11094/53816/1/osipp_035_147.pdf
http://ir.library.osaka-u.ac.jp/dspace/bitstream/11094/53816/1/osipp_035_147.pdf

FURBRZAIRSEED 2015 AR LRI [EIRREAS IE (A
55 3H0 12, [EIEREEASICRE Y 5 BT

23. Decides that all Member States in which there are:

(a) funds or other financial assets or economic resources of the previous
Government of Iraq or its state bodies, corporations, or agencies, located outside
Iraq as of the date of this resolution, or

(b) funds or other financial assets or economic resources that have been
removed from Iraq, or acquired, by Saddam Hussein or other senior officials of the
former Iraqi regime and their immediate family members, including entities owned
or controlled, directly or indirectly, by them or by persons acting on their behalf or
at their direction,

shall freeze without delay those funds or other financial assets or economic
resources and, unless these funds or other financial assets or economic resources are
themselves the subject of a prior judicial, administrative, or arbitral lien or
judgement, immediately shall cause their transfer to the Development Fund for Iraq
it being understood that, unless otherwise addressed. claims made by private
individuals or non-government entities on those transferred funds or other financial
assets may be presented to the internationally recognized, representative government
of Iraq; and decides further that all such funds or other financial assets or economic
resources shall enjoy the same privileges, immunities, and protections as provided
under paragraph 22:
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114. The Court reiterates that the Convention does not prohibit Contracting Parties from
transferring sovereign power to an international organisation in order to pursue cooperation in
certain fields of activity. States nevertheless remain responsible under the Convention for all acts
and omissions of their organs stemming from domestic law or from the necessity to comply with
international legal obligations (see Bosphorus Hava Yollar1 Turizm ve Ticaret Anonim Sirketi,
cited above, 88 152-153). State action taken in compliance with such obligations is justified where
the relevant organisation protects fundamental rights in a manner which can be considered at least
equivalent to that for which the Convention provides. [...] However, a State will be fully

responsible under the Convention for all acts falling outside its strict international legal
obligations, notably where it has exercised State discretion [...].

[...]

118. As to the protection afforded in the present case, the Court observes that the respondent
Government themselves admit that the system in place [...] does not provide a level of protection
that is equivalent to that required by the Convention [...]. The Court shares that view.
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[...]

127. Inthe respondent Government’s submission, the restriction on the right of access to a court
pursued a legitimate aim, namely the maintenance of international peace and security. The Court
is prepared to accept that conclusion. [...]

(-]

- Whether there was a reasonable relationship of proportionality between the means employed
and the aim sought to be realised

129. Asregards the relationship between the means employed and the aim sought to be realised,
the Court would first observe that the Federal Court® set out, in very detailed judgments, the
grounds on which it considered itself not to have jurisdiction to examine the applicants’ requests
for the annulment of the confiscation measure[...]. It moreover verified whether the applicants’
names were actually on the lists established by the Sanctions Committee and whether the assets
in question belonged to them. However, it refused to examine on the merits the applicants’
allegations concerning their civil rights.

[...]

134. Having regard to the foregoing, the Court takes the view that, for as long as there is no
effective and independent judicial review, at the level of the United Nations, of the legitimacy of
adding individuals and entities to the relevant lists, it is essential that such individuals and entities
should be authorised to request the review by the national courts of any measure adopted pursuant
to the sanctions regime. Such review was not available to the applicants. It follows that the very
essence of their right of access to a court was impaired.

135. Accordingly, there has been a violation of Article 6 § 1.
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10.6  Inthe present case, the Committee recalls that the travel ban for persons on the sanctions
list, particularly the authors, is provided by Security Council resolutions to which the State party
considers itself bound under the Charter of the United Nations. Nevertheless, the Committee
considers that, whatever the argument, it is competent to consider the compatibility with the

Covenant of the national measures taken to implement a resolution of the United Nations
Security Council. [...]

10.7 The Committee notes that the obligation to comply with the Security Council decisions
adopted under Chapter VI of the Charter may constitute a “restriction” covered by article 12,
paragraph 3, which is necessary to protect national security or public order. It recalls, however,
that the travel ban results from the fact that the State party first transmitted the authors’ names to
the Sanctions Committee. [...] In the present case, the Committee finds that, even though the State
party is not competent to remove the authors” names from the United Nations and European lists*?,
it is responsible for the presence of the authors’ names on those lists and for the resulting travel
ban.

10.8 The Committee notes that a criminal investigation that had been initiated against the
authors at the request of the Public Prosecutor’s Office was dismissed in 2005, and that the authors
thus do not pose any threat to national security or public order. Moreover, on two occasions the
State party itself requested the removal of the authors’ names from the sanctions list, considering
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that the authors should no longer be subject, inter alia, to restrictions of the right to leave the
country. The dismissal of the case and the Belgian authorities’ requests for the removal of the
authors’ names from the sanctions list show that such restrictions are not covered by article 12,
paragraph 3. The Committee considers that the facts, taken together, do not disclose that the
restrictions of the authors’ rights to leave the country were necessary to protect national security
or public order. The Committee concludes that there has been a violation of article 12 of the
Covenant.
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Belgium was required by the Security Council to provide information about the authors. The
decision to “list” the authors under the financial sanctions directed against Al-Qaida and its
affiliates was taken by the Sanctions Committee of the Security Council, not by Belgium.
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The majority’s Views dismiss the State party’s arguments [on Article 103 of the Charter of the
United Nations'®], stating merely that “the Committee considers that, whatever the argument, it
is competent to consider the compatibility with the Covenant of the national measures taken to
implement a resolution of the United Nations Security Council” (para. 10.6). | do not believe that
the Committee should sidestep the issue raised by Article 103 of the Charter in this manner [...].
The State parties to the Covenant are obliged to comply with the obligations under it to the
maximum extent possible, even when they implement a resolution of the United Nations Security
Council. [...] The State party could have acted otherwise while in compliance with the resolutions
of the Security Council of the United Nations. For the reasons stated above, | am of the view that
Article 103 of the Charter of the United Nations does not prevent the Committee from reaching
the conclusions drawn in the Views.
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