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It must be borne in mind, however, that as the critical date is July 10th, 1931, it is not
necessary that sovereignty over Greenland should have existed throughout the period during
which the Danish Government maintains that it was in being. Even if the material submitted to
the Court might be thought insufficient to establish the existence of that sovereignty during the
earlier periods, this would not exclude a finding that it is sufficient to establish a valid title in the

period immediately preceding the occupation.

Before proceeding to consider in detail the evidence submitted to the Court, it may be
well to state that a claim to sovereignty based not upon some particular act or title such as a
treaty of cession but merely upon continued display of authority, involves two elements each of
which must be shown [46] to exist: the intention and will to act as sovereign, and some actual

exercise or display of such authority.

Another circumstance which must be taken into account by any tribunal which has to
adjudicate upon a claim to sovereignty over a particular territory, is the extent to which the
sovereignty is also claimed by some other Power. In most of the cases involving claims to
territorial sovereignty which have come before an international tribunal, there have been two
competing claims to the sovereignty, and the tribunal has had to decide which of the two is the
stronger. One of the peculiar features of the present case is that up to 1931 there was no claim by
any Power other than Denmark to the sovereignty over Greenland. Indeed, up till 1921, no

Power disputed the Danish claim to sovereignty.

It is impossible to read the records of the decisions in cases as to territorial sovereignty
without observing that in many cases the tribunal has been satisfied with very little in the way of
the actual exercise of sovereign rights, provided that the other State could not make out a
superior claim. This is particularly true in the case of claims to sovereignty over areas in thinly

populated or unsettled countries.
In the period when the early Nordic colonies founded by Eric the Red in the Xth century

in Greenland were in existence, the modern notions as to territorial sovereignty had not come

into being. It is unlikely that either the chiefs or the settlers in these colonies drew any sharp
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essential point is therefore to decide whether Spain had sovereignty over
Palmas (or Miangas) at the time of the coming into force of the Treaty of
Paris.

The United States base their claim on the titles of discovery, of recogni-
tion by treaty and of contiguity, i.e. titles relating to acts or circumstances
leading to the acquisition of sovereignty; they have however not established
the fact that sovereignty so acquired was effectively displayed at any time.

The Netherlands on the contrary found their claim to sovereignty essen-
tially on the title of peaceful and continuous display of State authority over
the island. Since this title would in international law prevail over a title of
acquisition of sovereignty not followed by actual display of State authority,
it is necessary to ascertain in the first place, whether the contention of the
Netherlands is sufficiently established by evidence, and, if so, for what period
of time.

In the opinion of the Arbitrator the Netherlands have succeeded in
establishing the following facts:

a. The Island of Palmas (or Miangas) is identical with an island desig-
nated by this or a similar name, which has formed, at least since 1700, suc-
cessively a part of two of the native States of the Island of Sangi (Talautse
Isles).

b. These native States were from 1677 onwards connected with the East
India Company, and thereby with the Netherlands, by contracts of suzer-
ainty, which conferred upon the suzerain such powers as would justify his
considering the vassal State as a part of his territory.

¢. Acts charactcristic of State authority exercised either by the vassal
State or by the suzerain Power in regard precisely to the Island of Palmas
(or Miangas) have been established as occurring at different epochs between
1700 and 1898, as well as in the period between 1898 and 1906.

The acts of indirect or direct display of Netherlands sovereignty at
Palmas (or Miangas), especially in the 18tk and early 19th centuries are not
numerous, and there are considerable gaps in the evidence of continuous
display. But apart from the consideration that the manifestations of sover-
eignty over a small and distant island, inhabited only by natives, cannot
be expected to be frequent, it is not necessary that the display of sovereignty
should go back to a very far distant period. It may suffice that such display
existed in 1898, and had already existed as continuous and peaceful before
that date long enough to enable any Power who might have considered her-
self as possessing sovereignty over the island, or having a claim to sover-
eignty, to have, according to local conditions, a reasonable possibility for
ascertaining the existence of a state of things contrary to her real or alleged
rights,

It is not necessary that the display of sovereignty should be established as
having begun at a precise epoch; it suffices that it had existed at the critical
period preceding the year 1898. It is quite natural that the establishment
of sovereignty may be the outcome of a slow evolution, of a progressive
intensification of State control. This is particularly the case, if sovereignty
is acquired by the establishment of the suzerainty of a colonial Power over
a native State, and in regard to outlying possessions of such a vassal State,

Now the evidence relating to the period after the middle of the 19th cen- 4
tury makes it clear that the Netherlands Indian Government considered the
island distinctly as a part of its possessions and that, in the years immedi-
ately preceding 1898, an intensification of display of sovereignty took place.
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was intended to produce legal effects at that time, it remained in
any case inoperative with regard to the Channel Islands. To revive
its legal force to-day by attributing legal effects to it after an
interval of more than seven centuries seems to lead far beyond
any reasonable application of legal considerations.

The view is expressed by the French Government that the
dismemberment of the Duchy of Normandy, which in fact occurred
in 1204 when Continental Normandy was occupied by the King of
France, has legal consequences in the present dispute. It is said
that if the United Kingdom Government is unable to establish
its claim to the Ecrehos and the Minquiers, the title to these islets
must be considered as having remained with France since 1204.
But since that time there has been a further development in the
territorial position. Many wars and peace settlements between the
two States succeeded each other during the following centuries.
The Channel Islands, or some of them, were occupied temporarily
by French forces during some vears immediately following the
events in 1204, as well as for brief periods in the next two centuries,
and Continental Normandy was reconquered by the English King
and held by him for a long period in the fifteenth century. In
such circumstances it is difficult to see why the dismemberment
of the Duchy of Normandy in 1204 should have the legal conse-
quences attributed to it by the French Government. What is of
decisive importance, in the opinion of the Court, is not indirect
presumptions deduced from events in the Middle Ages, but the
evidence which relates directly to the possession of the Ecrehos
and Minquiers groups.

b
* s

Before considering this evidence, the Court will examine some
questions which concern both groups.

On August 2nd, 1839, France and the United Kingdom concluded
a Convention concerning fishery, and particularly the oyster fishery
between the Island of Jersey and the neighbouring coast of France.
It is common ground between the Parties that this Convention
did not settle the question of sovereignty over the Ecrehos and
the Minquiers. But the French Government has submitted conten-
tions which to a certain extent affect that question. These conten-
tions, which were modified during the proceedings, were at the
public hearing on October 8th, 1953, formulated as follows, as
part of the Submissions presented on behalf of that Government :

“(4) that by the Convention of August 2nd, 1839, the United
Kingdom and France brought into being, between a line three
miles from low water mark on the island of Jersey and an ad hoc
line defined in Article 1 of the Convention, a zone in which fishery
of every type should be common to the subjects of the two countries ;

14
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ary to examine which of the States claiming sovereignty possesses a title—
cession conquest, occupation, etc.—-superior to that which the other State
might possibly bring forward against it. However, if the contestation is
based on the fact that the other Party has actually displayed sovereignty, it
cannot be sufficient to establish the title by which territorial sovereignty was
validly acquired at a certain moment; it must also be shown that the terri-
torial sovereignty has continued to exist and did exist at the moment which
for the decision of the dispute must be considered as critical. This demon=
stration consists in the actual display of State activities, such as belongs only
to the territorial sovereign.

Titles of acquisition of territorial sovereignty in present-day international
law are either based on an act of effective apprehension, such as occupation or
conquest, or, like cession, presuppose that the ceding and the cessionary
Powers or at least one of themn, have the faculty of effectively disposing of the
ceded territory. In the same way natural accretion can only be conceived of
as an accretion to a portion of territory where there exists an actual sover-
eignty capable of extending to a spot which falls within its sphere of activity.
It seems therefore natural that an element which is essential for the constitu-
tion of sovereignty should not be lacking in its continuation. So true is this,
that practice, as well as doctrine, recognizes—though under different legal
formulac and with certain differences as to the conditions required—that the
continuous and peaceful display of territorial sovereignty (peaceful in rela-
tion to other States) is as good as a title. The growing insistence with which
international law, ever since the middle of the 18th century, has demanded
that the occupation shall be effective would be inconceivable, if effectiveness
were required only for the act of acquisition and not equally for the main-
tenance of the right. If the effectiveness has above all been insisted on in
regard to occupation, this is because the question rarely arises in connection
with territories in which there is already an established order of things.
Just as before the rise of international law, boundaries of lands were neces-
sarily determined by the fact that the power of a State was exercised with-
in them, so too, under the reign of international law, the fact of peaceful and
continuous display is still one of the most important considerations in
establishing boundaries between States.

Territorial sovereignty, as has already been said, involves the exclusive
right to display the activities of a State. This right has as corollary a duty:
the obligation to protect within the territory the rights of other States, in
particular their right to integrity and inviolability in peace and in war,
together with the rights which cach State may claim for its nationals in
foreign 1erritory. Without manifesting its territorial sovereignty in a manner
correspanding to circumstances, the State cannot fulfil this duty. Terri-
torial sovereignty cannot limit itself to its negative side, i.e. to excluding the
activities of other States: for it serves to divide between nations the space
upon which human activities are employed, in order to assure them at all
points the minimum of protection of which international law is the guardian.

Although municipal law, thanks to its complete judicial system, is able to
recognize abstract rights of property as existing apart from any material
display of them, it has none the less timited their effect by the principles of
prescription and the prolection of possession. International law, the struc-
wure of which is not based on any super-State organisation, cannot be pre-
sumed to reduce a right such as territorial sovereignty, with which almost all
international relations are bound up, to the category of an abstract right,
without concrete mantfestations.



v ryx T -7 VA EHEMN ICT # Rk (ICI Reports 1953 p.67
http://www.icj-cij.org/docket/files/17/2023.pdf#search="MINQUIERS AND ECREHOS
CASE")

67 MINQUIERS AND ECREHOS CASE (JUDGMENT OF I7 XI 53)

for Jersey and consequently marked as belonging to Great Britain
and the other part apparently treated as res mullius. When the
French Government in 1876 protested against the British Treasury
Warrant of 1875 and challenged British sovereignty over the
Ecrehos, it did not itself claim sovereignty, but continued to
treat the Ecrehos as res nullius. In a letter of March 26th, 1884,
from the French Ministry of Foreign Affairs to the French Minister
of Marine, it was stated that the British Government had not
ceased to claim the Ecrehos as a dependency to the Channel Islands,
and it was suggested that French fishermen should be prohibited
access to the Ecrehos. It does not appear that any such measure
was taken, and subsequently, in a Note to the Foreign Office of
December 15th, 1886, the French Government claimed for the
first time sovereignty over the Ecrehos “a la lumiére des nouvelles
données historiques et géologiques”.

%

The Court, being now called upon to appraise the relative strength
of the opposing claims to sovereignty over the Ecrehos in the light
of the facts considered above, finds that the Ecrehos group in the
beginning of the thirteenth century was considered and treated as
an integral part of the fief of the Channel Islands which were held
by the English King, and that the group continued to be under the
dominion of that King, who in the beginning of the fourteenth
century exercised jurisdiction in respect thereof. The Court further
finds that British authorities during the greater part of the nine-
teenth century and in the twentieth century have exercised State
functions in respect of the group. The French Government, on the
other hand, has not produced evidence showing that it has any
valid title to the group. In such circumstances it must be con-
cluded that the sovereignty over the Ecrehos belongs to the United
Kingdom:.

*
% %

The Court will now consider the claims of both Parties to sover-
eignty over the Minquiers and begins with the evidence produced
by the United Kingdom Government.

The Rolls of the Manorial Court of the fief of Noirmont in Jersey
contain three entries for the years 1615, 1616 and 1617 concerning
certain objects shipwrecked at the Minquiers. The first two entries
state that certain wreckage of a ship, believed to belong to Hon-
fleur, and lost at the Minquiers, was carried off from the islets by
certain named persons. The Court, which was held “on this fief”,
ordered the Serjeant to take charge of the objects until other pro-
vision should have been made. The third entry states that a named
person is “in default towards the Officers of the Seigneur for having
taken away an Anchor from the Minquiers and their neighbourhood

24



c L= A BEEO RIAA HIIE P.841  (RIAA, vol.2, [n.d.], reprint, 1974, pp.841
http://untreaty.un.org/cod/riaa/cases/vol_I1/829-871.pdf#search="island of PALMAS case
RIAA")

ISLAND OF PALMAS CASE (NETHERLANDS/U.S.A.) 841

ments made by a government in regard to its own acts are evidence i then-
selves and have no need of supplementary corroboration.

Since a divergence of view between the Parties as to the necessity and
admissibility of evidence is a question of procedure, it is for the Arbitrator to
decide it under Article V of the Special Agreement.

The provisions of Article II of the Special Agreement to the effect that
documents in support of the Parties’ arguments are to be annexed to the
Memoranda and Counter-Memoranda, refers rather to the time and place
at which each Party should inform the other of the evidence it is producing,
but does not establish a necessary connection between any argument and a
document or other piece or evidence corresponding therewith. However
desirable it may be that evidence should be produced as complete and at as
early a stage as possible, it would seem to be contrary to the broad principles
applied in international arbitrations to exclude a limine, except under the
explicit terms of a conventional rule, every allegation made by a Party as
irrelevant, ifit is not supported by evidence. and to exclude evidence relating
to such allegations from being produced at a later stage of the procedure.

The provisions of the Hague Convention of 1907 for the peaceful settle-
ment of international disputes are, under Article 51, to be applied, as the
case may be, as subsidiary law in proceedings falling within the scope of that
convention, or should serve at least to construe such arbitral agreements.
Now, Articles 67, 68 and 69 of this convention admit the production of docu-
ments apart from that provided for in Article 63 in connection with the filing
of cases, counter-cases and replies, with the consent, or at the request of the
tribunal. This liberty of accepting and collecting evidence guarantees 10
the tribunal the possibility of basing its decisions on the whole of the facts
which are relevant i its opinion.

The authorization given to the Arbitrator by Article 11T of the Special
Agreement to apply to the Parties for further written Explanations would be
extraordinary limited if such explanations could not extend to any allega-
tions already made and could not consist of evidence which included docu-
ments and maps. The limitation 1o written explanations excluded oral pro-
cedure; but it is not to be construed as excluding documentary evidence of
any kind. It is for the Arbitrator to decide both whether allegations do or—
as being within the knowledge of the tribunal—do not need evidence in
support and whether the evidence produced is suflicient or not; and finally
whether points left aside by the Parties ought to be elucidated. This liberty
is essential to him, for he must be able to satisfy himself on those points
which are necessary to the legal construction upon which he feels bound to
base his judgment. He must consider the totality of the allegations and
evidence laid before him by the Parties, either motu proprio or at his request
and decide what allegations are to be considered as sufficiently substantiated.

Failing express provision, an arbitral tribunal must have entire freedom ro
estimate the value of assertions made by the Parties. For the same reason,
it is entirely free to appreciate the value of assertions made during proceed-
ings at law by a government in regard to its own acts. Such assertions are
not properly speaking legal instrurnents, as would be declarations creating
rights: they are statements concerning historical facts. The value and the
weight of any assertion can only be estimated in the light of all the evidence
and all the assertions made on cither side, and of facts which are notorious
for the tribunal. 8

For the reasons stated above the Arbitrator is unable to construe the Spe-
cial Agreement of January 2374, 1925, as excluding the subsidiary application
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Denmark as interdependent, and this interdependence appears to be reflected also in M. Ihlen's
minute of the interview. Even if this interdependence-which, in view of the affirmative reply of
the Norwegian Government, in whose name the Minister for Foreign Affairs was speaking,
would have created a bilateral engagement - is not held to have been established, it can hardly
[71] be denied that what Denmark was asking of Norway ("not to make any difficulties in the
settlement of the [Greenland] question") was equivalent to what she was indicating her readiness
to concede in the Spitzbergen question (to refrain from opposing "the wishes of Norway in
regard to the settlement of this question”). What Denmark desired to obtain from Norway was
that the latter should do nothing to obstruct the Danish plans in regard to Greenland. The
declaration which the Minister for Foreign Affairs gave on July 22nd, 1919, on behalf of the
Norwegian Government, was definitely affirmative : "I told the Danish Minister to-day that the

Norwegian Government would not make any difficulty in the settlement of this question."

The Court considers it beyond all dispute that a reply of this nature given by the Minister
for Foreign Affairs on behalf of his Government in response to a request by the diplomatic
representative of a foreign Power, in regard to a question falling within his province, is binding
upon the country to which the Minister belongs.

Norway has objected that the Danish Government's intention to extend the monopoly
régime to the whole of Greenland was not mentioned in the Danish request of July 14th, 1919,
as is alleged to have been done at a later date in the communications addressed to the interested
Powers in 1920 and 1921; and it is argued that if the Norwegian Government had been warned
of this intention, the declaration of the Minister for Foreign Affairs would have been in the
negative; and that, in consequence, the declaration, though unconditional and definitive in form,
cannot be relied on against Norway.

The Court cannot admit this objection. It seems difficult to believe that Norway could not
have foreseen the extension of the monopoly, in view of the fact that the United States of
America, which had received in 1915 a request similar to that made to Norway on July 14th,
1919, had understood perfectly well that the Danish plans in regard to the uncolonized parts of
Greenland involved an extension of the monopoly régime - although this was not mentioned in
the Danish request at Washington - and had for that very reason at first demanded the

maintenance of the "open door". It is all the more difficult for the Court to accept the Norwegian
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to earlier, including the Annex I map, was something of an occasion.
This was no mere interchange between the French and Siamese
Governments, though, even if it had been, it could have sufficed
in law. On the contrary, the maps were given wide publicity in
all technically interested quarters by being also communicated to
the leading geographical societies in important countries, and to
other circles regionally interested; to the Siamese legations ac-
credited to the British, German, Russian and United States Govern-
ments; and to all the members of the Mixed Commission, French
and Siamese. The full original distribution consisted of about one
hundred and sixty sets of eleven maps each. Fifty sets of this
distribution were allocated to the Siamese Government. That the
Annex I map was communicated as purporting to represent the
outcome of the work of delimitation is clear from the letter from
the Siamese Minister in Paris to the Minister of Foreign Affairs
in Bangkok, dated 20 August 1908, in which he said that “regarding
the Mixed Commission of Delimitation of the frontiers and the
Siamese Commissioners’ request that the French Commissioners
prepare maps of various frontiers, the French Commissioners have
now finished their work”’. He added that a series of maps had been
brought to him in order that he might forward them to the Siamese
Minister of Foreign Affairs. He went on to give a list of the eleven
maps, including the map of the Dangrek region—fifty sheets of
each. He ended by saying that he was keeping two sheets of each
map for his Legation and was sending one sheet of each to the
Legations in London, Berlin, Russia and the United States of
America.

It has been contended on behalf of Thailand that this communi-
cation of the maps by the French authorities was, so to speak,
ex parte, and that no formal acknowledgment of it was either
requested of, or given by, Thailand. In fact, as will be seen
presently, an acknowledgment by conduct was undoubtedly made
in a very definite way; but even if it were otherwise, it is clear that
the circumstances were such as called for some reaction, within a
reasonable period, on the part of the Siamese authorities, if they
wished to disagree with the map or had any serious question to
raise in regard to it. They did not do so, either then or for many
years, and thereby must be held to have acquiesced. Qu: tacet
consentire videtur si logui debuisset ac potuisset.

So far as the Annex I map is concerned, it was not merely the
circumstances of the communication of this and the other maps
that called for some reaction from the Siamese side, if reaction
there was to be: there were also indications on the face of the map
sheet which required a reaction if the Siamese authorities had any
reason to contend that the map did not represent the outcome of

21
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The title of discovery, if it had not been already disposed of by the Treaties
of Miinster and Utrecht would, under the most favourable and most extensive
interpretation, exist only as an inchoate title. as a claim to establish sover-
eignty by effective occupation. An inchoate title however cannot prevail
over a definite title founded on continuous and peaceful display of sover-
eignty.

The title of contiguity, understood as a basis of territorial sovereignty, has
no foundation in international law.

The title of recognition by treaty does not apply, because even if the Sangi
States, with the dependency of Miangas, are to be considered as “held and
possessed’’ by Spain in 1648, the rights of Spain to be derived from the
Treaty of Miinster would have been superseded by those which were acquired
by the Treaty of Utrecht. Now if there is evidence of a state of possession
in 1714 concerning the island of Palmas (or Miangas), such evidence is
exclusively in favour of the Netherlands. But even if the Treaty of Utrecht
could not be taken into consideration, the acquiescence of Spain in the
situation created after 1677 would deprive her and her successors of the
possibility of still invoking conventional rights at the present time.

The Netherlands title of sovereignty, acquired by continuous and peaceful
display of State authority during a long period of time going probably back
beyond the year 1700, therefore holds good.

« *oa

The same conclusion would be reached, if, for argument’s sake, it were
admitted that the evidence laid before the Tribunal in conformity with the
rules governing the present procedure did not—as it is submitted by the
United States—suffice to establish continuous and peaceful display of sover-
eignty over the Island of Palmas (or Miangas). In this case no Party
would have established its claims to sovereignty over the Island and the
decision of the Arbitrator would have to be founded on the relative strength
of the titles invoked by each Party.

A solution on this ground would be necessary under the Special Agree-
ment. The terms adopted by the Parties in order to determine the point to
be decicled by the Arbitrator (Article T) presuppose for the present case that
the Island of Palmas (or Miangas) can belong only cither to the United
States or to the Netherlands, and must form in its entirety a part of the
territory either of the one or of the other of these two Powers, Parties to the
dispute. For since, according to the terms of its Preamble, the Agreement
of January 23rd, 1925, has for object to “terminate” the dispute, it is the
evident will of the Parties that the arbitral award shall not conclude by a
““non liquet”, but shall in any event decide that the island forms a part of the
territory of one or the other of two litigant Powers.

The possibility for the Arbitrator to found his decision on the relative
strength of the titles invoked on either side must have been envisaged by the
Parties to the Special Agreement, because it was to be foreseen that the
evidence produced as regards soversignty over a territory in the circum-
stances of the island in dispute might prove not to be sufficient to lead to a
clear conclusion as to the existence of sovereignty. 1

For the reasons given above, no presumption in favour of Spanish sov-
ereignty can be based in international law on the titles invoked by the
United States as successors of Spain. Therefore, there would not be suffi-
cient grounds for deciding the case in favour of the United States, even if it
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by the Permanent Court in upholding Denmark’s claim to possession of the
whole of Greenland.

92. This method of formulating Morocco’s claims to ties of sovereignty
with Western Sahara encounters certain difficulties. As the Permanent Court
stated in the case concerning the Legal Status of Eastern Greenland, a claim
to sovereignty based upon continued display of authority involves “two
elements each of which must be shown to exist: the intention and will to act as
sovereign, and some actual exercise or display of such authority” (ibid.,
pp- 45 f). True, the Permanent Court recognized that in the case of claims to
sovereignty over areas in thinly populated or unsettled countries, “very little
in the way of actual exercise of sovereign rights™ (ibid., p. 46) might be
sufficient in the absence of a competing claim. But, in the present instance,
Western Sahara, if somewhat sparsely populated, was a territory across which
socially and politically organized tribes were in constant movement and
where armed incidents between these tribes were frequent. In the particular
circumstances outlined in paragraphs 87 and 88 above, the paucity of
evidence of actual display of authority unambiguously relating to Western
Sahara renders it difficult to consider the Moroccan claim as on all fours with
that of Denmark in the Eastern Greenland case. Nor is the difficulty cured by
introducing the argument of geographical unity or contiguity. In fact, the
information before the Court shows that the geographical unity of Western
Sahara with Morocco is somewhat debatable, which also militates against
giving effect to the concept of contiguity. Even if the geographical contiguity
of Western Sahara with Morocco could be taken into account in the present
connection, it would only make the paucity of evidence of unambiguous
display of authority with respect to Western Sahara more difficult to reconcile
with Morocco’s claim to immemorial possession.

93. Inthe view of the Court, however, what must be of decisive importance
in determining its answer to Question 11 is not indirect inferences drawn from
events in past history but evidence directly relating to effective display of
authority in Western Sahara at the time of its colonization by Spain and in the
period immediately preceding that time (cf. Minquiers and Ecrehos,
Judgment, I.C.J. Reports 1953, p. 57). As Morocco has also adduced specific
evidence relating to the time of colonization and the period preceding it, the
Court will now consider that evidence.

94. Morocco requests that, in appreciating the evidence, the Court should
take account of the special structure of the Sherifian State. No rule of
international law, in the view of the Court, requires the structure of a State to
follow any particular pattern, as is evident from the diversity of the forms of

35
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. In drafting the substantive parts of [380] the various draft conventions, the Drafting
Committee has employed standard expressions whenever the use of these expressions has not
interfered with the meaning of the report or the draft referred to this Committee by the
Conference. The Drafting Committee wishes to suggest to the Conference that it is of the highest
importance that such uniformity should be observed as far as possible, in order that there may be
no confusion in the future concerning the legal results which flow from these draft conventions.”

The text submitted by the Drafting Committee was unanimously adopted by the
Conference.

The fact that the Preamble of the Convention as prepared by the Drafting Committee
attached this Convention to item 3 in the agenda (Wornen’s employment ... during the night)
and not to item 5 (Extension and application of the Convention of Berne) has been noted above,
page 377.

The impression derived from a study of the preparatory work is that, though at first the
intention was that the Conference should not deviate from the stipulations of the Berne
Convention, this intention had receded into the background by the time that the Draft Convention
was adopted on November 28th, 1919. The uniformity of the terms of this Draft Convention
with those of the other draft conventions which were being adopted, and which had their origin
in the programme set forth in Part XIIT of the Versailles Treaty, had become the important
element.

The preparatory work thus confirms the conclusion reached on a study of the text of the
Convention that there is no good reason for interpreting Article 3 otherwise than in accordance
with the natural meaning of the words.

At this point the Court would refer to what it has already said, viz. that it has no intention

of expressing any opinion whatever as to the correct interpretation of the Convention of Berne.

The similarity both in structure and in expression between the various draft conventions
adopted by the Labour Conference [381] at Washington in 1919 leads the Court to attach some
importance to the presence in one of the other Conventions of a specific exception that the
provisions of that Convention should not apply to persons holding positions of supervision or
management, nor to persons employed in a confidential capacity.

The Convention in question is that limiting the hours of work in industrial undertakings

to eight in the day, usually known as the Eight Hour Day Convention.
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- BT AMEFEMHEO PCLI ik P30 (PCLJ Series A, 1929, No.20 P.30

http://www.worldcourts.com/pcij/eng/decisions/1929.07.12_payment1/ )

as a "4%2 % gold loan" for "a total of 150 million gold francs represented by 300,000 bonds of
500 gold francs". The description in the bonds of 1913 is that of a "5 % gold loan" with the
addition: "This loan is represented by 500,000 bonds of 500 gold francs."

The coupons in each of these issues either provide for payment in gold, as in those of
the loan of 1902, or carry the words "....% Gold loan", as in those of the loans of 1906, 1909
and 1913.

It is argued that there is ambiguity because in other parts of the bonds, respectively,
and in the documents preceding the several issues, mention is made of francs without specifi-
cation of gold. As to this, it is sufficient to say that the mention of francs generally cannot be
considered as detracting from the force of the specific provision for gold francs. The special
words, according to elementary principles of interpretation, control the general expressions.
The bond must be taken as a whole, and it cannot be so taken if the stipulation as to gold
francs is disregarded.

As the bonds themselves are not ambiguous, there is no occasion for reference to the
preliminary documents. But if these are examined, it will appear that they tend to confirm the
agreement for gold payments.

The loan of 1895 was the subject of an agreement at Carlsbad, between
representatives of the Serbian Government and the banks, which contained the following
provisions: "The payment of matured coupons and bonds drawn shall be in gold"; and the

Serbian law of July 8th/20th, 1895, which authorized the issue, provided:

"The payment of matured coupons and bonds drawn for redemption shall be in
gold at the places appointed therefor, at the holder's option and in the gold currency of
the respective countries." [31]

In view of the clear terms of the bonds of this issue, it is not necessary to resort to
inferences from the fact that this was a conversion loan to take the place of outstanding
obligations, or to base any conclusions on the terms of the two notices which the Court has
had before it and the authenticity of one of which has been drawn in question. There is
nothing, moreover, in any of the attending circumstances or preliminary documents, which
can be regarded as contradicting or impairing the gold clauses of the bonds. Nor is it
necessary to follow the argument that the issue of bonds in London, in pounds sterling, was a
part of the authorized issue of 1895. The issue in London — an issue which was made in a

currency par excellence, a gold standard currency, and which would rather denote an

23
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(a)  any subsequent agreement between the parties regarding the interpretation of the treaty or the

application of its provisions;

(b)  any subsequent practice in the application of the treaty which establishes the agreement of the

parties regarding ifs interpretation;
(¢) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

Article 32
Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of
the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the

application of article 31, or to determine the meaning when the interpretation according to article 31:
(a)  leaves the meaning ambiguous or obscure; or

(bh) leads to a result which is manifestly absurd or unreasonable.

Article 33

Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the text is equally authoritative
in each language, unless the treaty provides or the parties agree that, in case of divergence, a particular

text shall prevail.

2. A version of the treaty in a language other than one of those in which the text was authenticated

shall be considered an authentic text only if the treaty so provides or the parties so agree.
3. The terms of the treaty are presumed to have the same meaning in each authentic text.

4.Except where a particular text prevails in accordance with paragraph 1, when a comparison of
the authentic texts discloses a difference of meaning which the application of articles 31 and 32 does not
remove, the meaning which best reconciles the texts, having regard to the object and purpose of the

treaty, shall be adopted.
SECTION 4. TREATIES AND THIRD STATES

Article 34

General rule regarding third States

A treaty does not create either obligations or rights for a third State without its consent.
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It promulgates that Ullunedo Izland, Ghukdo Izland, and

Sokdo Eland became under the Ullune Gounty's administration. Some Korean schalars ingist that Sokdo Izland is

Thiz iz the official gazette of the Empire of Korea. This official gazette was izzued on October 271, 1900,
Tokdo=Takeshimal. However, there iz no evidence that Sokdo is Tokda.

ghowing the Imperial Ordinance MNo.41 of October 25th.
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CONFTDENTIAL CONPTIENTTIAL
HOLD FOR RELEASE HOLD FOR RELEASE HOLD FOR RELEASE
PLEASE SAFEOUARD ACAINST PREMATURE RELEASE OR PUBLICATION.

The following commumnique ia for automatic release at
7:30 P.M., E.W.T., on Wednesday, December 1, 1943,

Extraordinary precautiens must be taken to hold this com-
mmication gbesolutely confidential and secret until the hour set
for autamatic release, k

No intimation can be given its contents nor shall its
contenta be the subject of epeculation or discuasien on the part
of anybody receiving it, pr.{cr to t.he hour of release,

Radio commentators and news broadcasters are particularly
cautioned not to make the conmunication the subjJeet of speculation
befere the hour of release for publication,

STEPHEN EARLY
q Socretary to the President

President Roosevelt, Geneoralissimo Chiang Kai-Shek and
Prime Minister Churchill, tagether with their respective military
apd diplomatie mdvimers, have completed a eonference in North
Africa.

T}ie following general statement was issued:

"The several military missions have agreed upon
future military operations against Japan. The Three
Great Allies expressed their resolve to bring unrelenting
pressurce againet their brutal enemies by sea, land and
air. This pressure is already rising.

"The Three Great Allies are fighting this war to
restrain and punish the aggression of Japan. They covet
no gain for themselves and have no thought of territorial
oxpansion. It is their purpose that Japan shall be
stripped of all the islands in the Pacific which she has
selzed or occupied since the beginning of the First World
War in 1914, and that all the territories Japen hes stolen

© from the Chinese, such as Manchuria, Formosa, and The
Pescadores, shall be restored to the Republic of China.
Japan will also be expelled from all other territories
which she has taken by viclence-and greed. The aforesaid
Three Groat Powers, mindful of the enslavement of the
people of Korea, are determined that in due course Korea
shall become froe and independent.

"With these objects in view the Three Allies, in
harmony with those of the United Nations at war with
Japan, will continue to peraevere in the serious and
prolonged operations necessary to procure the unconditional
surrender of Japen."
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% 27 SCAPIN677 } U SCAPIN1033
- SCAPING677
(http://www.mofa.go.jp/mofaj/area/takeshima/pdfs/g taisengo01.pdf)

_ TINTRAL HEADAUSRTURS - :
© ZUFRETS CQIUNDER FOR THE ALLLE POWERS

K i Seie 500
. AG 091 (2 Jan 46)GS o9 Janueryr 1946
SCAPIN - 677) :

ITHORARDUH PCR: T¥PERTAL GAZANTST GOV RMISNT.

THROUH . Central sialnén Cffice, Tokys.
» "'
EilB_J‘-BT : * uovernmental and Administrative séparation of

Certain Cutlying Areas from Japan.

1., The Imperial Japanese.Coverhsent is dirested Lo cense
exercising, or atteupting to exercise, governmental or adiinis—
trative zuthority over any area cutside of Japan, ~2 aver sny
government ofvicinls and employses or any other personc within
such areas. . ) !

2. reepb es authorized oy this neadguertars, the Imperial
Japanese Government will wot Mowaunicate wibh goverrnent of ficials
and employees or with any other persens outside of Jszan for sny
purpose. other than the routine -operation of autiiorized shipving,
comatnications and weather services;

; .3+ For the yurpose of this directive, Jasan is defined to
include the four main fslands of Juzan (Holikaido, ljorishu, wyushu
and ohiicoku) and the arprokimately 1,000 amaller ndjacint iszlands,
inclucing the Tsushima Islands ‘and the wyukyu (iansei) Isiznds
north of 30¢ morth labitude (excluding xushinoshima Island); .and

rexcluddng (a} Utsuryo {Gllung) Island, Lianceart ifocks (Take Zs—
%mgi am,.i uoipart (Saishu or Cheju) Island, (o) bhe nukyu l
iansel) Islands- soth of 30° iorth iatitude (including Kuchino-
siiima Island),-the-TIzu, Fanpo, "F,?\hin- (Cgasawara) and Volcano
(Sazar.or Iwo): Island Troups; endiall sther outlying racific Is-
lands /"including ‘thie: baito f Chipashi or Cagari) Jsland Zroup,
and ;arece Vela®(Ckino~tori), lmrcue (minami-tori) and Zanges
(kdkeno~bori)-Tsland oz/-and (o) ~the—hurile -(Chigshima)  Fslands ,
the:jjabomal (Lapomzze; Island Group (ineluding suisho, “Yuri, . ki-
yuri, “hibotsw. and . {aroku Islands) and .hikotan Island,

“by . Further areas specificclly. excluddd fres: tha rovernmental
and administrotive jurisdiction of the Imperial Japanacc [overn-—
ment ‘are.the’ following: | {a) all Pacific izlard
pied under mzndate or’ ctherwise by Japan sinen Lhe

. the'orld sar dn 1914, - (b) vanchurie, Fomaoss and
(¢} horea, and: (d). Rérafuto,

sndng of
& » escadures,
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BASIC: Memo, GHG SCAF, file AG 091 (29 Jan’ 46)05 (SC&PIH §67) dtd 29
Jan '46, subj: "Governmental and Administrative Separation
of Uertain Outlying Areas from Japan", to 1JG

5., The definition of Japan contained in this directive
shall also ann1y to all future directives, meémoranda and
orders fremthis Headquarters unless otherwise specified
tharein.

6. Notling in this directive shall be conatrucd as
an indication of Allied policy relating to tho ultimate
determination of’ tho winor ‘islands referred %o. in irticle B
of the Potsdam Dnclarntion.

"7, The Inparial Japanuac Govormnent will nroppru and
sibmit to this Hoadguarte.s a roport of all gbvernmmtel
agenzios in Japan- the functions of which portain to aroas
outsidy of Japan as definod in this dircotive, Such roport
will includo a statement of the funrtions, org aniZEtion and
personnel - of uach of tha afcnciua corncornad,

8.' tll rocorda of tho apgncins roferrod to in para-
graph 7 abovi will bu preserved and kopt availavle for in-

sovetion by this Hcadquarturs.

H. W. ALLEN,
Colonol, AGD..
Asst Adjutant Geporal.

FOR THE bUPK Mg GOMMANDER:
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+ SCAPIN1033 (http://www.mofa.go.jp/mofaj/area/takeshima/pdfs/g taisengo02.pdf)

GENERAL HUADQUARTERS
SUPREME COMMANDER FOR TES ALLIED POWERS

APO 500
22 June 1946

4G 800,217 (22 Jun 46)NR
(ECAPIN 1033

MEHORANDU FOR: IM ERIAL JAPANESE GOVEINKENT
TEROUGK  : Central Liaison Office, Tokyo.
SUBJECT ! Area Authorized for Japanese Fishing and Whaling.

Roferences  : (a) FLTLOSCAP Sorial No, 80 of 27 Seotember 1945,
(b) SCAJAP Serial No, 42 of 13 October 1945,
(c) SCAJAP Serial No. 507 of 3 November 1945,

1., The 'proviaions.of referencos (a) and (b), and paragraphe 1
and 3 of reference (¢) in eo far as they relate to authorization of
Japanese fishing areas, are rescinded,

2. Effective this date ana unti)l further notice Japanese fishing,
whaling and eimilar operatione are authorized witkin the area bounded
as followo! Zrom a point midway betwoen Nosappu Misaki and Kalgera
Jima at ppproximately 43923!. North Latitude, 145951' Eaet Longitudo; to
43° North Latitude, 146°30' East Longltudo; thence to 459 North Latitude,
165° East Longitude; thence south along 1B5th Meridian to 24° North
Latitude; west along the 24th Parallel to 1230 East Longitude; thence
north to 26° North Latitude, 123° East Longitude; thence to 32°30' North
Latitude, 125% East Longitude; thence to 33° North Latitude, 12704Q!

- East Longitude; thence to 40° North Latitude, 135° East Longitude; to
45930' JNorth Latitude, 140° East Longitude; thence east to 45°30' North
Latitude, 145° East Longitude rounding Soya Mipaki_ at .a distance of
three!(3) niles fiom nlioivj south along 145th Meridiap to a point three
(3) miles off ‘the ‘coast of" Hokkaido; thence along a line three (3) miles
off the coast of Hokkaido rounding Shiretoko Saki and passing through
Nemuro Kaikyo to the starting point midway between Nosappu Misakd and
Kalgara Jima," .

3. Authorlzation in paragraph 2 above is subject to the following
provisions:

(a) Japanese vegsels will not approach closer than twelve (12)
miles to any ielend within the authorized ares which lies south of 30°
North Latitude with the exception of Sofu Gan, Personnel from such
vessels will not land on islands lying south of 30° North Latitude,
except Sofu Gan, nor have contact with any inkabitante thereof.

36



BASIC: Memo to IJG (SCAPIN - 1033 )

closer than twelve (12) miles to Takeshima (37°15' North Latitude,

(v) Japanose vessels or nersonnel thereof will not aporoach-
131953' East Longitude) nor have any contact with sald island,

4, The presént authorization does not establish a pre.edent for
any further extenslon of authorized fishing areas.

5. The present authorization is not an expression of allied
. policy relative-to ultimate determination of natioral Jurisdiction,
international boundaries or fishing rights in the area concerned or
in any othor area,. g

'FOR TH¥ SUPREME COMMANDER:

OB B, cgim.
- Colonel, AGD, -
Ad jutent General,
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(http://www.mofa.go.jp/mofaj/area/takeshima/pdfs/g sfioyaku01.pdf)

TREATY OF PEACE WITH JAPAN
CHAPTERII
TERRITORY
Article 2

(a) Japan recognizing the independence of Korea, renounces all right, title
and claim to Korea, including the islands of Quelpart, Port Hamilton and
Dagelet.

(b) Japan renounces all right, title and claim to Formosa and the
Pescadores.

(c) Japan renounces all right, title and claim to the Kurile Islands, and to
that portion of Sakhalin and the islands adjacent to it over which Japan
acquired sovereignty as a consequence of the Treaty of Portsmouth of 5
September 1905.

(d) Japan renounces all right, title and claim in connection with the League
of Nations Mandate System, and accepts the action of the United Nations
Security Council of 2 April 1947, extending the trusteeship system to the
Pacific Islands formerly under mandate to Japan.

(e) Japan renounces all claim to any right or title to or interest in
connection with any part of the Antarctic area, whether deriving from the
activities of Japanese nationals or otherwise.

(f) Japan renounces all right, title and claim to the Spratly Islands and to the
Paracel Islands.
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%3 WEBNOEEERLAKEDOHER
- HEBNORRE
- ( 4t ¥ H R — I ~ —

¥ http!//www.mofa.go.jp/mofaj/area/takeshimalg sfioyaku.html)

July 19, 1961

Your Zxcallency,

1 heve the honer to prseent to Your Sfxcellancy, at the
inatruction of my Governmeni, the following resquests Tor the
congilderation of the Department of State with regsrd te ths
rzcent veviaed éreft of the Jepenesz Feace Treaty.

1.  #y Covernment regueats that the word *renounces'
in Paragrapk a, 4rticle Nuomber 2, should be ranlaced by
Peonfirme that 1t renouncad on fugust 2, 1945, all rlght,
.tltle and eclaim to Korea ané the lglands whlch wers tvart of
ioree prior to ite annezaflon by Japan, including the
1slands Quslpert, Port Hamllton, Dagelet, Dokdo &nd Psaranzdo.”

2, 4Ag to Paragraph a2, &rticles Number 4, in tThe sropossd
Japansse Feace Tr=2ty, my Government wilahes to polnt out that
the provision in Paragraph A, irticle 4, doss not affect tThe
legal transfer of vastad propsrties in Keorzs to the Republic
of Korea through deecislon by the Suprems Commander of ithe
£1lisd Forces in the FPaciflc followling the defzszt of Janan
confirmed thres years later in the fconomic and Finznclal
ngrzam=nt betwecen the Aepublic of Xores end ths Unlted Stutes
Rilitary Sovernment in Kores, of September 11, 1348.

X, With .reference to Artlcle 8, my Jovernmenti wishas
to lneers ths: fellowing at tne end of Arficle 8 of the
srooosed Peaps ‘Y'reaty, "Pending the conclusion of such
agreements exlsting rsalities such as tke HacArthur Lline
+11l remain in effect,”

i#lease accapt, Zxcellency, the renswed assurancis of
my ::ighest consideratlion.

You “han Yang

“ie Lxcellency
Tean 0. 4cheson
Izeratary of 3tate
Yashingten I C
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AR E LY EFZREMN O @EERME~ORL (HABEEH S — LN —

Exeellaney !

I bava the honer %o asknowledge the reesips of your notes aof
July 19 end bugust 2, 1951 presenting oertain roquests ;’m- the eonel-
darat&bﬁ of the Uoverzment of ths Unlted Statso with regerd to the
&reft tregly of poass w‘itth Japan.

Hith respact to the reguest of the Eoraa:n Goverasent that Articls
2{a) e -tha dreft be rovieed to provide that Japen Psonfirms that it
reneunsed on August 9, 19435, all right, titls and clala to Korea asd
e lslenda which wers pard of Korea priez to its e.mtiz;n by Jgp&n,
inolugding the' islagds Quelpart, Port Hamilton, Dagalet, Dokdo and
Farangds,® the VPalted States Government regrots that it is unable to
gepapr 1a this pzéapogg amendment. The United States Qovernment does
2ot fesl that the Trealy should sdopt the thsory that Japan's ascsept-

anca of the Potwdna Peolaration oa August §, 1945 sonstitutad s foraal

Hia ExcslYensy
Dr. Yeu Chan Yang,

kebagpador of Kerea.
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or firal rezunciation of soverelgantiy by Japan over ths aress daalt with

in the Declaraiion; As-regards the lsland of Bokds, otherzlas kmown as

Teksshizg 'er Liapdwurt Bocka, this normally uninhebited roak forsatioca

was accerding to our informationm never ireataed as part of Korea and,

sgince abosd 1905, hud baen under the Jurisdistion of the Ok! Islands

Branst Office of Shimmne Prefecturs of Japan. The lsland doss nol ap-

pear oter befers to have Baen slaised By Xorsa, It is understood that

the Foreen Goveremant's requawt that "Parangdo” bs Insluded mng the
iglardd memed im the tréaty as daviag besn renguncsd hy Jepan has bean
vl thdrewm,

The Ualted States Covermesnt agress that the terms of ;arﬂgrap-jl (a)
of Artiele 4 of ths druft treaty are subjsst to misunderstending znd ac-
cordingly peopsass, 4p ordar o meet iha vlew of tha Zorean Governmant,
to inzert et the beglaning of paragrach (a) the f.hnse, “Subfeot to ths
provisiens of paragraph (b) of this Artlele®; add then to add a new
pahﬁyh {n) Teadisg .tl followni

(b} ®Japan recognises tha yrlidity of dispoaitions of property

of Japan and Japdnese nationsds made by or ;n.rmutl to

direatives of United Btates Hilitary Government in any of
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the zreaz referred to in Artiales 2ad 37,
The E:éaﬁqt paragraph (b) of Artiele 4 becomes paragraph (o).

The G¢Vernmgnt of the United Stataﬁ regrets that it iz uvnable
ts sesapt the Kavean Governsmsni's emsndment to Articls 9 of the
dzeft troaty. In vlew of ihs many natlonal interests 1molva&,
any atteapt to include in the treaty provislons governlng fishing
in bigh =2an aress would indafinitaly delay thae treaty's conslu-
glen, It 12 desired to puint-ﬁut, ﬁﬂwavar, that the so-called
Maehvthur 1ine will =tand ugtil the treaty comes iats forss, and
that Kores, vhich obtaime the benefits of Article 9, will have
‘ﬁ:a opportunity of negotiating a fiazhing agresement with Japan pricr
%o that date.

Fith respeet to ths Korean Qovermmsnt's dssire tc obtala the
benefita of Articls 15(a) of tha trestiy, there rould asem to be no
neseBsity to obligs Jepan to retarn the property of perscns in
Jepan of Korean ori;iﬁ tince mish proparty was mot sequsatared or
otharvise intarfered with by tha.Japnmu Govargﬁont during the

war. In view of the fget that such porsona bad the status of

42



Jepanese natlonals it wowld not saem appropriate thai they .

obtain compeusation for damage to thelr property as a result of

&;‘m.

iscept, Exeellensy, the reneved assuraness of xy highest con-

slderaties,

For the Bearatary of State:

Dean Rusk

FR:KA:BFRAREY 1SB
‘e—sek.Q, 1951,
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4. Omnership of Dokto Island

The Island of Dokto {otherwise eslled Liancourt and
Taka Shima) is in the Sea of Japan epproximately nidway betwaen
Korea and Honshu (131,.80E, 36.20N). This Island is, in fact, only
a group of berren, uninhsbited rocks, ¥hen the Treaty of Peace with
Japen was being drafted, the Republic of Korea asserted its claims
to Dokto tut the United States concluded that they remsined under
Japanese sovereignty and the Island was not included among the
Islands that Japan released from its ownership under the Peacs Treaty.
The Republie of Korea has been confidentially informed of the United
States position regarding the islands but our position has not been
made publici Though the United States conaiders that the islards are
Japanese territory, we have declined to interfere in the dispute, Our
Dositlon has been that the dispute might oroperly be referred to the
International Court of Justice and this suggestion has been informally
conveyed to the Republic of Korea,
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