Article 38

1. The Court, whose function is to decide in accordance with international law

such disputes as are submitted to it, shall apply:

(a) international conventions, whether general or particular, establishing rules
expressly recognized by the contesting States;

(b) international custom, as evidence of a general practice accepted as law;

(c) the general principles of law recognized by civilized nations;

(d) subject to provisions of article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for
the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex

aequo et bono, if the parties agrees thereto.

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, I.C.J. Reports 1986, p. 98, para. 186.

It is not to be expected that in the practice of States the application of the rules
in question should have been perfect, in the sense that States should have refrained,
with complete consistency, from the use of force or from intervention in each other’s
internal affairs. The Court does not consider that, for a rule to be established as
customary, the corresponding practice must be in absolutely rigorous conformity with
the rule. In order to deduce the existence of customary rules, the Court deems it
sufficient that the conduct of States should, in general, be consistent with such rules,
and that instances of State conduct inconsistent with a given rule should generally
have been treated as breaches of that rule, not as indications of the recognition of a
new rule. If a State actsin a way prima facie incompatible with a recognized rule,
but defends its conduct by appealing to exceptions or justifications contained within
the rule itself, then whether or not the State’s conduct is in fact justifiable on that basis,
the significance of the attitude is to confirm rather than to weaken the rule.



