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Two aspects of the question

Human rights protecting 
investors’ interests

• right to property
• right to fair trial / due 

process
• liberty and security of person

• Mondev
• Tecmed
• Azurix
• Saipem
• …

Human rights restricting 
investors’ interests

• Governmental measures 
taken to protect/promote 
human rights adversely 
affecting investors’ interests

• ???



Human Rights Protecting Investors’ Interests

• Daria Davitti, “On the Meaning of International Investment 
Law and International Human Rights Law”, Human Rights Law 
Review, vol. 12, 2012, pp. 421-453.

• Timothy G. Nelson, “Human Rights Law and BIT Protection”, 
Journal of World Investment and Trade, vol. 12, 2011, pp. 27-
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• Pierre-Marie Dupuy et al. eds., Human Rights in International 
Investment Law and Arbitration, Oxford, Oxford University 
Press, 2009.



Human Rights Restricting Investors’ Interests

• Moshe Hirsch, “Investment Tribunals and Human Rights Treaties”, in Freya 
Baetens ed., Investment Law within International Law, Cambridge, 
Cambridge University Press, 2013, pp. 85-105.

• Andreas Ziegler, “Investment Lawyers are from Mars, Human Rights 
Lawyers are from Venus”, Opinio Juris blog, 4 Oct. 2014: 
<http://opiniojuris.org>

• Susan L. Karamanian, “Human Rights Dimensions of Investment Law”, in 
Erika de Wet & Jure Vidmar eds., Hierarchy in International Law, Oxford, 
Oxford University Press, 2012, pp. 236-271.

• Patrick Dumberry & Gabrielle Duma-Aubin, “When and How Allegations 
of Human Rights Violations Can Be Raised in Investor-State Arbitration”, 
Journal of World Investment and Trade, vol. 13, 2012, pp. 349-372.

• Yannick Radi, “Realizing Human Rights in Investment Treaty Arbitration”, 
North Carolina Journal of International Law and Commercial Regulations, 
vo. 37, 2012, pp. 1107-1185.



Legal Techniques to “Use” Human Rights

• Jus cogens

• Article 31(3)(c) VCLT

• Article 31(1) VCLT: “ordinary meaning”



Arbitral Jurisprudence?

SAUR c. Argentine, CIRDI Aff. ARB/04/4 (2012)



Agri South Africa v. Minister for Minerals

• The apartheid system placed 87% of the land and the mineral 
resources in the hands of 13% of the population.

• MPRDA: Mineral and Petroleum Resources Development Act 
(2002)

• Abolishing the 
entitlement to sterilize 
mineral rights (i.e. 
entitlement not to sell or 
exploit minerals)

<- optimal exploitation 
of mineral resources to 
boost economic 
growth. 



Agri South Africa v. Minister for Minerals

MPRDA
Section 2 [objects of the Act]
(c) [to] promote equitable access to the nation’s mineral and petroleum 
resources to all the people of South Africa

Section 3
(1) Mineral and petroleum resources are the common heritage of all the 

people of South Africa and the State is the custodian thereof for the 
benefit of all South Africans.

(2) As the custodian of the nation’s mineral and petroleum resources, the 
State, acting through the Minister, may […] grant […] mining right […].

Section 5
(4)  No person may […] mine […] without […]

(c) notifying and consulting with the landowner or lawful occupier of 
the land in question.



Agri South Africa v. Minister for Minerals

Constitution of the Republic of South Africa

Section 25
(2) Property may be expropriated only in terms of law of 

general application:
(a) for a public purpose or in the public interest; and
(b) Subject to compensation, the amount of which and the 

time and manner of payment of which have either 
been agreed to by those affected or decided or 
approved by a court.



Agri South Africa v. Minister for Minerals

Plaintiff: Agri South Africa (Agri Suid Afrika)
- an association representing the interests of 

commercial farmers

“The very enactment of the MDRPA constituted an 
expropriation.”



Agri South Africa v. Minister for Minerals
High Court, North Gauteng, Pretoria, Judgment of 28 April 
2011 [du Plessis J], para. 77.



Agri South Africa v. Minister for Minerals
Supreme Court,  Judgment of 31 May 2012 [Wallis JA], para. 85



Agri South Africa v. Minister for Minerals
Constitutional Court,  Judgment of 18 April 2013 [Mogoeng CJ]



Agri South Africa v. Minister for Minerals
Constitutional Court,  Judgment of 18 April 2013 [Mogoeng CJ]



Agri South Africa v. Minister for Minerals
Constitutional Court,  Judgment of 18 April 2013 [Mogoeng CJ]



Agri South Africa v. Minister for Minerals

• High Court
- Expropriation. Objectives are irrelevant.

• Supreme Court
- No deprivation. No need to examine objectives.

• Constitutional Court
- Deprivation, but no expropriation.
Objectives are relevant?



How would investment tribunals find?

• FET
• due process / procedural fairness
• transparency
• non-discrimination
• non-arbitrariness

• (Indirect) Expropriation
• …

Hamamoto, “Requiem for Indirect Expropriation: On the Theoretical 
and Practical Uselessness of a Contested Concept", PILAGG e-
series/IA/1, École de Droit, Sciences Po de Paris, 2013, pp. 1-28. 
<http://blogs.sciences-po.fr/pilagg/pilagg-e-series/>



Agri South Africa v. Minister for Minerals

• High Court
- Expropriation. Objectives are irrelevant.

• Supreme Court
- No deprivation. No need to examine objectives.

• Constitutional Court
- Deprivation, but no expropriation.
Objectives are relevant?
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