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(BeHE  HEIRASAE)

[(BIF2) 72 HBEAREITEE 75 AWEREFIRE 200544 1 825 8 (R

[L]a Banque africaine de développement ne peut se prévaloir de I’immunité de juridiction dans le
litige 1’opposant au salari¢ qu’elle a licencié des lors qu’a 1’époque des faits elle n’avait pas
institué en son sein un tribunal ayant compétence pour statuer sur des litiges de cette nature,
I’impossibilit¢ pour une partie d’accéder au juge chargé de se prononcer sur sa prétention et
d’exercer un droit qui reléve de I’ordre public international constituant un déni de justice fondant
la compétence de la juridiction frangaise lorsqu’il existe un rattachement avec la France.

[GR] 7 7 U BBHAEERITIZ. B OMFRE LIEER L OFFRIZE W T, TOFEER
FA LTZRRICIB W T, B 6 ONERIZZE OFEOK 4% AL BR3 2 HEFR 2 173 2 Fo B
EFHELTEBLT, 2O LiX, HFO—FYEENA L OERICO XM 5 HERE
BT HEHBEICGRAHD Z ENTERNI E2ERL, T, EEREARF NBET 5
MERATEE AN CTE RN L2 BIRT 5720, FHIER "almki L. T ORE, U%mF
T T RN O NOESE S 2R T HGAITIE. 7T 2 AT OF EEHE D HAES
THns,

[AlIiA3] ALIJL=ZV70BEHE I—0Ov/NAERFIFTHIR (Stichting Mothers
of Srebrenica v. The Netherlands, Application No. 65542/12, Decision on
11 June 2013) [$k#%]
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https://www.legifrance.gouv.fr/affichJuriJudi.do?idTexte=JURITEXT000007051781
http://hudoc.echr.coe.int/fre?i=001-122255
http://hudoc.echr.coe.int/fre?i=001-122255
http://hudoc.echr.coe.int/fre?i=001-122255
http://www.asser.nl/upload/documents/20120905T111510-Supreme%20Court%20Decision%20English%2013%20April%202012.pdf
http://www.asser.nl/upload/documents/20120905T111510-Supreme%20Court%20Decision%20English%2013%20April%202012.pdf
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139. [...] (d) Where States establish international organisations in order to pursue or strengthen
their cooperation in certain fields of activities, and where they attribute to these organisations
certain competences and accord them immunities, there may be implications as to the protection
of fundamental rights. It would be incompatible with the purpose and object of the Convention,
however, if the Contracting States were thereby absolved from their responsibility under the
Convention in relation to the field of activity covered by such attribution. [...]

[...]

154. The Court finds that since operations established by United Nations Security Council
resolutions under Chapter VII of the United Nations Charter are fundamental to the mission of
the United Nations to secure international peace and security, the Convention cannot be
interpreted in a manner which would subject the acts and omissions of the Security Council to
domestic jurisdiction without the accord of the United Nations. [...]

[...]

163. [...] [I]n Waite and Kennedy |[...] the Court considered it a “material factor”, in determining
whether granting an international organisation immunity from domestic jurisdiction was
permissible under the Convention, whether the applicants had available to them reasonable
alternative means to protect effectively their rights under the Convention'4. In the present case it
is beyond doubt that no such alternative means existed either under Netherlands domestic law or
under the law of the United Nations.

164. It does not follow, however, that in the absence of an alternative remedy the recognition of
immunity is ipso facto constitutive of a violation of the right of access to a court. In respect of the
sovereign immunity of foreign States, the ICJ has explicitly denied the existence of such a rule
(Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), § 101). As regards
international organisations, this Court’s judgment[] in Waite and Kennedy [...] cannot be
interpreted in such absolute terms either.

165. There remains the fact that the United Nations has not, until now, made provision for “modes
of settlement” appropriate to the dispute here in issue. [...] [T]his state of affairs is not imputable

18 EEAE, ARt TEECERIHERFTE BN B 5 EH O FHHERFRIZ OV T ) KR RFEHEF S
AT TR NSO 64 8 2 5 (2016 4F) 21 . [ G TEEEEAE O Beopirgfabr & Bl 252
2 HER——RRIN A HERHIFTFIGTEER O 34T ) [EIBR T /0m e 24 & 2 % (2017 4F) 15 H,

% Waite and Kennedy v. Germany, Application No. 26083/94, Judgment, 18 February 1999. FRM
BERE & o [EFRHEAE 2 2 OIRE DS R A Y HHFTICHF A T2BRICRBEAEO bz Z slzoE, £
N3 F =1y S NHESRK) 6 ZRDIE D 28 2 32T DHERNTER L7\ 9 5 BRI HEE e
B L 72 5 (a material factor/il importe) D1, & OHER] % FENHNARET D720 D EFM LD T
P¥(reasonable alternative means/autres voies raisonnables)/3 & > 720 E 9 > TH Y . AETIE, BIN
FTHEMNZ DA D DR ZFHET HIMIEERZRE L TV 2O Y SERN DR EIT 7
W R ET (8T 68), REMIE. EAREL TE BRSO G ER & ERRAE B O 5 R
PRt - SREMSEAR () M EMEEAES ~0EOBE [F REREEAE SR a]] (Eil
#2013 ) 629 H,



http://www.asser.nl/upload/documents/20120905T111510-Supreme%20Court%20Decision%20English%2013%20April%202012.pdf
http://www.echr.coe.int/Documents/Convention_ENG.pdf
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to the Netherlands. [...]
[...]

167. The Court cannot at present find it established that the applicants’ claims against the
Netherlands State'> will necessarily fail.

[...]

169. The above findings lead the Court to find that in the present case the grant of immunity to
the United Nations served a legitimate purpose and was not disproportionate.

(Blim4) k7D hFEEETEHE 75 R 2016 F£ 5 A 25 H¥R R

Vu I’accord entre le gouvernement de la République Frangaise et la Banque des Etats de 1’ Afrique
Centrale (BEAC) relatif a I’établissement a Paris d’un bureau de la BEAC et a ses priviléges et
immunités sur le territoire francais, du 20 avril 1988 ;

Attendu, selon I’arrét attaqué, rendu sur renvoi apres cassation (lre Civ., 6 novembre 2013,
pourvoi n° 12-20.709), qu’un conseil de prud’hommes a condamné la BEAC a payer a son ancien
salarié, M. X..., une certaine somme a titre de rappels de salaires et de dommages-intéréts ; que
ce dernier a fait pratiquer une saisie-attribution, le 20 avril 2010, sur le compte BNP Paribas de la
BEAC ; que celle-ci a assigné M.X... devant un juge de I’exécution pour obtenir la mainlevée de
la mesure, en se prévalant de son immunité d’exécution ;

Attendu que, pour rejeter la demande de mainlevée et décider que la mesure produirait ses effets,
I’arrét retient que le caractére absolu de I’immunité d’exécution restreint le droit d’acceés a la
justice de M. X... et que I’atteinte grave, rédhibitoire et définitive portée a son droit a un proces
équitable pour I’exécution d’une décision de justice, alors qu’aucun recours effectif ne lui est
offert, justifie que I’immunité d’exécution opposée par la BEAC soit écartée ;

Qu’en statuant ainsi, alors que le justiciable, qui se voit opposer le caractére absolu de I’immunité
d’exécution d’une organisation internationale, dispose, par la mise en oeuvre de la responsabilité
de I’Etat, d’une voie de droit propre a rendre effectif son droit d’accés a un tribunal, de sorte que
le seul fait de ne pouvoir saisir les fonds de la BEAC, en France, ne constituait pas, au préjudice
de M. X..., une restriction disproportionnée a ce droit, au regard du but 1égitime poursuivi par
I’accord garantissant une immunité d’exécution a cette banque centrale pour faciliter
I’accomplissement de ses missions, la cour d’appel a violé le texte susvisé ;

[...]
CASSE ET ANNULE, dans toutes ses dispositions, I’arrét rendu le 5 mars 2015, entre les parties,
par la cour d’appel de Versailles
[BGR (730 ]
e 7 ) B ESRIT ORMESRIRICBEIT 5 7 T A L RIERIT & D EICEE A, L]
BT D 2013 45 11 H 6 AOHRIZ LV | FEATA IR X 1Tk 2 RV 5D
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https://www.courdecassation.fr/jurisprudence_2/premiere_chambre_civile_568/535_25_34326.html
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72 FREPFE LR WO ThIUL, FEITORREGETXETH D LR LT,
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21X, [FEATOEFEICKH T 2REIEITARD HAILRWN D & 1E, X OF % 51T 2 HEF
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PILEOERIZEY . VoY 2 HERRZD 2015 4 3 A 15 A HR A i35,

[(Ai#& 5] N FaLSFH Georges v. United Nations, 834 F.3d 88 (2nd Cir. 2016).

A FAPRIE SNV EFHERFER R MINUSTAH O R /8 — LR BN FF HIAA TS a L Z
BIZED, NAFTILITAKIITL, 9000 ALLEAIELT L7, 201747 A 13 BIZE
RS N7z EERAIREE 71/161B 13, LT D L 5 2NETH 2,

The General Assembly,

[...]

Reiterating its grave concern at the outbreaks of cholera in Haiti, which have affected more than
800,000 people and resulted in over 9,000 deaths,

[...]

Recognizing also that the United Nations bears a moral responsibility to the victims of the cholera
epidemic in Haiti and to their families, as well as to supporting Haiti in overcoming the epidemic
and building sound and sustainable water, sanitation and health systems,

[...]

2. Reaffirms its support for the new United Nations approach to cholera in Haiti, including the
establishment of the United Nations Haiti cholera response multi-partner trust fund;

EHMTZ ORI RIENREND—H N AF TRV TITRE LI EERTLEDL
(Z &0 BERE 2RO TEREI S U COREECHIATIC IR MR S e, EE S EE A
MESRPRASK 2 SRICHED S ABRZ ER L VT, T 29 RICTESHLTOW D FRBHE

6 Z oy, SMEEE (77 x—1F) OPITHRERE OB T, LIV HSRELVOFFRICE
WTHEZFE (79 R) ORMESET2RD7-7 T AEBRE 329877 & (2011 4210 A 14
H) ZRiEe LK TH 5,
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http://caselaw.findlaw.com/us-2nd-circuit/1746389.html
https://peacekeeping.un.org/en/mission/minustah
http://undocs.org/a/res/71/161b
http://undocs.org/a/res/71/161b
http://mptf.undp.org/factsheet/fund/CLH00
https://www.legifrance.gouv.fr/affichJuriAdmin.do?idTexte=CETATEXT000025741052
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=III-1&chapter=3&clang=_en
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[at 93-94] Section 2 of the CPIUN!® provides that the UN “‘shall enjoy immunity from every
form of legal process except insofar as in any particular case it has expressly waived its immunity.”
Especially when coupled with the compulsory “shall”’— which “‘is universally understood to
indicate an imperative or mandate”— Section 2’s “express mention of’ the UN’s express waiver
as a circumstance in which the UN “‘shall [not] enjoy immunity” negatively implies that “all
other[ ]” circumstances, including the UN’s failure to fulfill its Section 29 obligation, are
“exclude[d].” It necessarily follows that the UN’s fulfillment of its Section 29 obligation is not a
condition precedent to its Section 2 immunity.

[at 98] As we stated in Brzak v. United Nations ', in which we rejected a virtually
indistinguishable challenge to an application of Section 2 of the CPIUN, plaintiffs’ argument does
little more ““than question why immunities in general should exist.” But “legislatively and
judicially crafted immunities of one sort or another have existed since well before the framing of
the Constitution, have been extended and modified over time, and are firmly embedded in
American law.” Plaintiffs’ argument, if correct, would seem to defeat not only the UN’s immunity,
but also “‘judicial immunity, prosecutorial immunity, and legislative immunity.”’
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19 Brzak v. United Nations, 597 F.3d 107 (2nd Cir. 2010). [EH ¥ 5@ 2B H 01T A2 2\ T EH
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