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F—FFIR Nissan v. Attorney-General, [1968] 1 Q.B. 286, 294 (Stephenson, J.).

The Secretary-General issued directives, including instructions from the principal organs of the
United Nations, to the Commander of the Force appointed by the Secretary-General to exercise
in the field full command of the Force, and the Commander is operationally responsible for the
performance of all functions assigned to the Force by the United Nations and may delegate his
authority to the commanders of national contingents [...] [T]he Force [is] a subsidiary organ of
the United Nations, and its members, although remaining in their national service, are temporarily
international personnel under the authority of the United Nations and subject to the instructions
of the Commander, through the chain of command. [...]

I cannot think that the authority of the United Nations over their Force can differ from the
authority of an independent sovereign state over its armed forces [...] That may raise, or depress,
the status of the United Nations, an organisation in which a number of independent sovereign
states are for some purposes united, to the level of an independent sovereign state and may require
that "acts of state” be extended or altered to "acts of the United Nations." But as the United Nations
can make agreements with such states and by such agreements establish an armed force in their
territories, | find nothing surprising in that.

FEERZEFIR  Nissan v. Attorney-General, [1968] 1 Q.B. 286, 327 (Lord Denning).
On March 27, 1964, the British troops became part of the United Nations Force. They were under
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the command of the United Nations Commander. They flew the United Nations flag. They wore
the berets and arm flashes to denote they were no longer the soldiers of the Queen, but the soldiers
of the United Nations. They were acting as agents for the United Nations, which is a sovereign
body corporate. Their actions thenceforward were not to be justified by virtue of the royal
prerogative of the Crown of England. They were to be justified only by virtue of the United
Nations. I do not think the Crown can be expected to pay compensation thereafter. It must be paid
by the United Nations themselves or perhaps by the Cyprus Government who agreed to provide
all necessary premises. At any rate, it is not payable by the British Crown.

[Danckwerts L.J. 3 X U'Winn LJ. & [RIE ]

L EZFIR  Attorney-General v. Nissan, [1970] AC 179 (Lord Morris of Borth-y-Gest).

The United Nations is not a state or a sovereign: it is an international organisation formed (inter
alia) to maintain international peace and security and to take effective collective measures for the
prevention and removal of threats to peace [...]

From the documents it appears further that, though national contingents were under the authority
of the United Nations and subject to the instructions of the commander, the troops as members of
the force remained in their national service. The British forces continued, therefore, to be soldiers
of Her Majesty. Members of the United Nations force were subject to the exclusive jurisdiction
of their respective national states in respect of any criminal offences committed by them in Cyprus.
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133. The Court considers that the key question is whether the UNSC [United Nations Security
Council] retained ultimate authority and control so that operational command only was delegated.
This delegation model is now an established substitute for the [UN Charter] Article 43 agreements
never concluded.

134. That the UNSC retained such ultimate authority and control, in delegating its security powers
by UNSC Resolution 1244, is borne out by the following factors.

In the first place, and as noted above, Chapter VII [of the UN Charter] allowed the UNSC to
delegate to “Member States and relevant international organisations”. Secondly, the relevant
power was a delegable power. Thirdly, that delegation was neither presumed nor implicit, but
rather prior and explicit in the Resolution itself. Fourthly, the Resolution put sufficiently defined
limits on the delegation by fixing the mandate with adequate precision as it set out the objectives
to be attained, the roles and responsibilities accorded as well as the means to be employed. The
broad nature of certain provisions [...] could not be eliminated altogether given the constituent
nature of such an instrument whose role was to fix broad objectives and goals and not to describe
or interfere with the detail of operational implementation and choices. Fifthly, the leadership of
the military presence was required by the Resolution to report to the UNSC so as to allow the
UNSC to exercise its overall authority and control (consistently, the UNSC was to remain actively
seized of the matter, Article 21 of the Resolution).
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23. [...] It cannot realistically be said that US and UK forces were under the effective command

and control of the UN, or that UK forces were under such command and control when they
detained the appellant.

24. The analogy with the situation in Kosovo breaks down, in my opinion, at almost every point.
The international security and civil presences in Kosovo were established at the express behest of
the UN and operated under its auspices, with UNMIK a subsidiary organ of the UN. The
multinational force in Irag was not established at the behest of the UN, was not mandated to
operate under UN auspices and was not a subsidiary organ of the UN. There was no delegation of
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UN power in Iraq. [...]

30. [...] [Article 103 of the United Nations Charter] lies at the heart of the controversy between
the parties. [...] [T]he appellant insists that the UNSCRs [United Nations Security Council
Resolutions] referred to, read in the light of the Charter, at most authorise the UK to take action
to detain him but do not oblige it to do so, with the result that no conflict arises and article 103 is
not engaged.

31.[...] I am, however, persuaded that the appellant’s argument is not sound [...].

[...]

34.[...] Itis of course true that the UK did not become specifically bound to detain the appellant
in particular. But it was, | think, bound to exercise its power of detention where this was necessary
for imperative reasons of security. It could not be said to be giving effect to the decisions of the
Security Council if, in such a situation, it neglected to take steps which were open to it.

[...]

39. Thus there is a clash between on the one hand a power or duty to detain exercisable on the
express authority of the Security Council and, on the other, a fundamental human right which the
UK has undertaken to secure to those (like the appellant) within its jurisdiction. How are these to
be reconciled? There is in my opinion only one way in which they can be reconciled: by ruling
that the UK may lawfully, where it is necessary for imperative reasons of security, exercise the
power to detain authorised by UNSCR 1546 and successive resolutions, but must ensure that the
detainee’s rights under article 5 are not infringed to any greater extent than is inherent in such
detention.
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2. In the practice of the United Nations a clear distinction is made between two kinds of military
operations: (a) United Nations operations conducted under United Nations command and control,
and (b) United Nations-authorized operations conducted under national or regional command and
control. United Nations operations conducted under United Nations command and control are
subsidiary organs of the United Nations. They are accountable to the Secretary-General under the
political direction of the Security Council. United Nations-authorized operations are conducted
under national or regional command and control, and while authorized by the Security Council

they are independent of the United Nations or the Security Council in the conduct and funding of
the operation.

[...]
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9. The recent jurisprudence of the European Court of Human Rights, beginning with the Behrami
and Saramati case disregarded this fundamental distinction between the two kinds of operation
for purposes of attribution. In attributing to the United Nations acts of a United Nations-authorized
operation International Security Force in Kosovo (KFOR) conducted under regional command
and control, solely on the grounds that the Security Council had “delegated” its powers to the said
operation and had “ultimate authority and control” over it, the Court disregarded the test of
“effective command and control” which for over six decades has guided the United Nations and
Member States in matters of attribution.

10. Consistent with the long-standing principle that responsibility lies where command and
control is vested, the responsibility of the United Nations cannot be entailed by acts or omissions
of those not subject to its command and control.[...]

LT, F—m y N NMEHHIPTIX, 2011 47 A 7 BIZ Al-Jedda S+ A F L7z &
80. The Court does not consider that, as a result of the authorisation contained in Resolution 1511,
the acts of soldiers within the Multi-National Force became attributable to the United Nations or
— more importantly, for the purposes of this case — ceased to be attributable to the troop-
contributing nations. The Multi-National Force had been present in lIraq since the invasion and
had been recognised already in Resolution 1483, which welcomed the willingness of Member
States to contribute personnel. The unified command structure over the force, established from
the start of the invasion by the United States and United Kingdom, was not changed as a result of
Resolution 1511. Moreover, the United States and the United Kingdom, through the Coalition
Provisional Authority which they had established at the start of the occupation, continued to
exercise the powers of government in Irag.

[...]

84. [...] [T]he Court considers that the United Nations Security Council had neither effective
control nor ultimate authority and control over the acts and omissions of troops within the Multi-
National Force and that the applicant’s detention was not, therefore, attributable to the United
Nations.

[...]

105. The Court does not consider that the language used in this Resolution indicates
unambiguously that the Security Council intended to place Member States within the Multi-
National Force under an obligation to use measures of indefinite internment without charge and
without judicial guarantees, in breach of their undertakings under international human rights
instruments including the Convention [= the European Convention on Human Rights].[...] In the
Court’s view, the terminology of the Resolution appears to leave the choice of the means to
achieve this end to the Member States within the Multi-National Force.[...]

[...]

109. [...] In these circumstances, in the absence of a binding obligation to use internment, there
was no conflict between the United Kingdom’s obligations under the Charter of the United
Nations and its obligations under Article 5 § 1 of the Convention [= the European Convention on
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Human Rights].

110. In these circumstances, where the provisions of Article 5 8 1 were not displaced and none of
the grounds for detention set out in sub-paragraphs (a) to (f) applied, the Court finds that the
applicant’s detention constituted a violation of Article 5 § 1.
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3.11.2 In so far as these grounds of appeal are based on the submission that international law
excludes the possibility that conduct can be attributed both to an international organization and to
a State and that the Court of Appeal therefore wrongly proceeded on the assumption that there
was a possibility that both the United Nations and the State had effective control over Dutchbat's!!
disputed conduct, they are based on an incorrect interpretation of the law. As held above at 3.9.41?,
international law [...] does not exclude the possibility of dual attribution of given conduct. It

follows that the Court of Appeal was able to leave open whether the United Nations had effective
control over Dutchbat' s conduct in the early evening of 13 July 1995. [...]

3.11.3 In so far as it is submitted in these grounds of the cassation appeal that the Court of
Appeal has applied an incorrect criterion in assessing whether the State had effective control over
Dutchbat at the moment of the disputed conduct, they too are based on an incorrect interpretation
of the law. For the purpose of deciding whether the State had effective control it is not necessary
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Standard”, Netherlands International Law Review, vol. 61, 2014, p. 1, pp. 19-21.
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for the State to have countermanded the command structure of the United Nations by giving
instructions to Dutchbat or to have exercised operational command independently. It is apparent
[...] that the attribution of conduct to the seconding State or the international organization is based
on the factual control over the specific conduct, in which all factual circumstances and the special
context of the case must be taken into account. In the disputed findings of law the Court of Appeal
has examined, in the light of all circumstances and the special context of the case, whether the
State had factual control over Dutchbat's disputed conduct. The Court of Appeal has not therefore
interpreted or applied the law incorrectly.
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