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Le Conseil procéde ainsi de fagon discrétionnaire 2 la constatation, notamment, d’une
menace contre la paix. Ceci n’autorise toutefois pas le Conseil a procéder & cette constatation

de fagon arbitraire.

En outre, ceci n’empéche nullement que I’existence d’une telle menace conditionne le
recours par le Conseil au chapitre VIL. C’est parce que - mais seulement parce que et dans la
mesure ol - il existe une menace contre la paix, que le Conseil est en droit d’agir en vertu.du
chapitre VII. Ceci exclut que le Conseil puisse prétendre qu’il existe une menace contre fa
paix, dans le seud but de faire usage des pouvoirs conférés par le chapitre VII.

Une situation doit donc étre qualifiée comme menace contre la paix en raison de ses
qualités intrinséques, et non pour permettre de 1’approcher avec les moyens prévus au
Chapitre VIL - _
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5. [...] [T]his International Tribunal is not a constitutional court set up to scrutinise the actions
of organs of the United Nations. It is, on the contrary, a criminal tribunal with clearly defined
powers, involving a quite specific and limited criminal jurisdiction. If it is to confine its
adjudications to those specific limits, it will have no authority to investigate the legality of its
creation by the Security Council.

6. [...] This is the first time that the international community has created a court with criminal
jurisdiction. [...] In this context, the Trial Chamber considers that it would be inappropriate to
dismiss without comment the accused's contentions that the establishment of the International
Tribunal by the Security Council was beyond power and an ill-founded political action, not
reasonably aimed at restoring and maintaining peace, and that the International Tribunal is not
duly established by law.

[...]

21. The Security Council established the International Tribunal as an enforcement measure
under Chapter VII of the United Nations Charter after finding that the violations of international
humanitarian law in the former Yugoslavia constituted a threat to the peace. [...]

23. The making of a judgement as to whether there was such an emergency in the former
Yugoslavia as would justify the setting up of the International Tribunal under Chapter VII is
eminently one for the Security Council and only for it; it is certainly not a justiciable issue but
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one involving considerations of high policy and of a political nature. As to whether the particular
measure of establishing the International Tribunal is, in fact, likely to be conducive to the
restoration of peace and security is, again, pre-eminently a matter for the Security Council and
for it alone and no judicial body, certainly not this Trial Chamber, can or should review that step.
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17. Earlier, the Court [= the ICJ] had derived the judicial nature of the United Nations
Administrative Tribunal ("UNAT") from the use of certain terms and language in the Statute and
its possession of certain attributes. Prominent among these attributes of the judicial function
figures the power provided for in Article 2, paragraph 3, of the Statute of UNAT:

“In the event of a dispute as to whether the Tribunal has competence, the matter shall be
settled by the decision of the Tribunal.” [...]

18. This power, known as the principle of “Kompetenz-Kompetenz” in German or “la
compétence de la competence” in French, is part, and indeed a major part, of the incidental or
inherent jurisdiction of any judicial or arbitral tribunal, consisting of its “jurisdiction to determine
its own jurisdiction.” It is a necessary component in the exercise of the judicial function and does
not need to be expressly provided for in the constitutive documents of those tribunals [...].

21. Obviously, the wider the discretion of the Security Council under the Charter of the United
Nations, the narrower the scope for the International Tribunal to review its actions, even as a
matter of incidental jurisdiction. Nevertheless, this does not mean that the power disappears
altogether, particularly in cases where there might be a manifest contradiction with the Principles
and Purposes of the Charter.

22. In conclusion, the Appeals Chamber finds that the International Tribunal has jurisdiction to
examine the plea against its jurisdiction based on the invalidity of its establishment by the Security
Council.

[...]

28. Article 39 opens Chapter VII of the Charter of the United Nations and determines the
conditions of application of this Chapter. [...] It is clear from this text that the Security Council
plays a pivotal role and exercises a very wide discretion under this Article. But this does not mean
that its powers are unlimited. The Security Council is an organ of an international organization,
established by a treaty which serves as a constitutional framework for that organization. The
Security Council is thus subjected to certain constitutional limitations, however broad its powers
under the constitution may be. In particular, Article 24 [...] provides [...] in paragraph 2, that:

[...]

29. What is the extent of the powers of the Security Council under Article 39 and the limits
thereon, if any? [...]

30. [A]n armed conflict (or a series of armed conflicts) has been taking place in the territory of
the former Yugoslavia since long before the decision of the Security Council to establish this
International Tribunal. If it is considered an international armed conflict, there is no doubt that it
falls within the literal sense of the words “breach of the peace” [...]. But even if it were considered
merely as an "internal armed conflict”, it would still constitute a "threat to the peace" according
to the settled practice of the Security Council and the common understanding of the United
Nations membership in general.
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31. Once the Security Council determines that a particular situation poses a threat to the peace or
that there exists a breach of the peace or an act of aggression, it enjoys a wide margin of discretion
in choosing the course of action [...].

32. As with the determination of the existence of a threat to the peace, a breach of the peace or
an act of aggression, the Security Council has a very wide margin of discretion under Article 39
to choose the appropriate course of action and to evaluate the suitability of the measures chosen,
as well as their potential contribution to the restoration or maintenance of peace. But here again,
this discretion is not unfettered; moreover, it is limited to the measures provided for in Articles
41 and 42.

33. Obviously, the establishment of the International Tribunal is not a measure under Article 42,
as these are measures of a military nature, implying the use of armed force. Nor can it be
considered a “provisional measure” under Article 40. [...]

34. Prima facie, the International Tribunal matches perfectly the description in Article 41 of
“measures not involving the use of force.” [...]

35. It is evident that the measures set out in Article 41 are merely illustrative examples which
obviously do not exclude other measures. All the Article requires is that they do not involve “the
use of force.” It is a negative definition. [...]

36. [...] In sum, the establishment of the International Tribunal falls squarely within the powers
of the Security Council under Article 41.
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