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JAZEKIZE (Draft accession agreement)

ECHR = European Convention on Human Rights
ECtHR = European Court of Human Rights
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[..-]1 [A]s a result of the EU’s accession the ECHR, like any other international agreement
concluded by the EU, would, by virtue of Article 216(2) TFEU, be binding upon the
institutions of the EU and on its Member States, and would therefore form an integral part
of EU law.

[-..] Consequently, where EU law is at issue, the Court of Justice has exclusive jurisdiction
in any dispute between the Member States and between those Member States and the EU
regarding compliance with the ECHR.

[...] [TIhe procedure for the resolution of disputes provided for in Article 33 of the ECHR
could apply to any Contracting Party and, therefore, also to disputes between the Member
States, or between those Member States and the EU, even though it is EU law that is in issue.

The very existence of such a possibility undermines the requirement set out in Article 344
TFEU.

In those circumstances, only the express exclusion of the ECtHR’s jurisdiction under Article
33 of the ECHR over disputes between Member States or between Member States and the
EU in relation to the application of the ECHR within the scope ratione materiae of EU law
would be compatible with Article 344 TFEU.

[A]s EU law now stands, certain acts adopted in the context of the CFSP fall outside the
ambit of judicial review by the Court of Justice.!

That situation is inherent to the way in which the Court’s powers are structured by the
Treaties, and, as such, can only be explained by reference to EU law alone.

Nevertheless, on the basis of accession as provided for by the agreement envisaged, the
ECtHR would be empowered to rule on the compatibility with the ECHR of certain acts,
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http://www.echr.coe.int/Pages/home.aspx?p=basictexts&c=
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actions or omissions performed in the context of the CFSP, and notably of those whose
legality the Court of Justice cannot, for want of jurisdiction, review in the light of
fundamental rights.

255. Such a situation would effectively entrust the judicial review of those acts, actions or
omissions on the part of the EU exclusively to a non-EU body, albeit that any such review
would be limited to compliance with the rights guaranteed by the ECHR.

257. Therefore, although that is a consequence of the way in which the Court’s powers are
structured at present, the fact remains that the agreement envisaged fails to have regard to
the specific characteristics of EU law with regard to the judicial review of acts, actions or
omissions on the part of the EU in CFSP matters.



