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JRHMESR 2 e T 2 b D72 EFT 51D L LT, UNCTAD, BILATERAL INVESTMENT

TREATIES 1995-2006: TRENDS IN INVESTMENT RULEMAKING 88 & 99 (2007).
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b5, ZORIZ-OE | Public Citizen|ITPPEZIZIX T—AIfBIFL (general exception) | 2% (K
EETFABITERER) EENTHRWE BHbHT 2 2, L LEMREDE X 5133 ) =—
/a/_mhfkw [—WEBISL ) 720D LN TR B D' —7 H— R b 720 &3
NN L B ARBV-CTRD X1, — ki - R 2 FISNMEIIL T L VBT O
XWnWboThrn, Zotor 7y a b LT, BRE - @FERESOHED L)L E T
D LR HERENTHETH I EELNTTHERTDL LV I LORH Y ¥ EEE 5%
% (UNCTAD) DOFFZEIX, FEBEN ZOSURTHER I NS Z Lok TV 27 2 1L <
B S5 LiEwmOT S B, TPPEE 12,15 KT £ SICZ USRS T A BIALETH 5,
Public Citizen|3 KIE 2 Z OHIE % L H L T & EET 228 %, KEEFUBIT (2012) 12
R2HICFERROBUEN H D Z & 2 BETHIE, FROBIIAHTH 2,

FZ O LEHEICMZA T, £4FHENPERT DS \S@T%Eﬁﬁi@ﬁ/fﬁﬂﬁﬂ“éﬁﬁ%%
D0 Y BIZIET VIGEELED T2 ORI TORER & 8RS 5 &0 ) KB E & 1R
TW5 k95 THs %, Public Citizend #1121 DREIZZAGIRELLZEHEL TRV b
DB ENEMBMITIRERIRH S,

B HVE, EROBGHEIZ L > TREMEDOMIES T2 Z &8 TIUH & A% O
B LROONDZENRDHDLN, TOFEE TFHEINH ] & B 2RHHIRE & O BMR 2 B
b2 HbDE LT, KEETABITIEHIEEB 431 (b) IZBWTIEYSRADREMEORE L B
Hy & U7z AR 72 BRI B S TR 12 70 R Z BV T (Except in rare circumstances) ] [
FNH 2R L v BREORRZ ] L TW\W5, TPPEZEMEE 12-C 4 H(b) X
U 12-D5E b FA#REZED TS Y,

ZO XN, FENTKEETT ABITE TPPOBUEIZIZA R D WEEIERH VD | KE DAL
WHOBESEZRL TS NbENARY, LMLERARBKRICE > T—HICRFZR b DE
[IRIDEEToH %, Public Citizen|IBIED FRIL [HERNAFTAREEET V& (D F
. HDOINIFREZTOEF) FIEHEL TS LTS Y. UL, NAFTARO B i

%2 L. Wallach & T. Tucker, supra note 27, at 7.

% UNCTAD, supra note 31, at 92-93.
34@ziﬁ%&%%iﬁi%5&@\f%v:=z4XBW3%(m%)\ﬁ%ﬁ%?w
BIT 11 25 (2004) En3d 5,

35UNCTADsmHanmeM.m92

% L. Wallach & T. Tucker, supra note 27, at 9.

Tl LT, AEMBEEHEIG - 8ERND D,

% Supra note 26, Annex 12-1.

% | Wallach & T. Tucker, supra note 27, at 7.

40%%Hﬁﬁﬁﬁ@ﬁﬁﬁ%é:&%%of\HﬁB%EK%#é%E%@E@&#%%
EORBRICHESE, 29 LIEHEHIA~OXISR AT TIZE b Tnd] L7550 & LT,
BRE— THARD TPP WS N % K L 5m4) FHEE I [HARD TPP ¥kl &L =
Y] 134 BH (145 H]) (CCEE, 2012),

1 L. Wallach & T. Tucker, supra note 27, at 3.
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hE D T CEREE-CIREEDN G S vz & BRI D FHIOFTEED A /37 NE, IVET
R2EY . EFROHREZBEIZENTHOTIERONOTHD,

HEXY, 29 LEEEmIISRHNRBICBIN L CTHRIUIPARIREN TS dhb &
DTHY , BUELPETHEMm S AL TVDRRNLZWWA~OSIMOZEIEIT & > TXRER 2 H D
TIERWV, FRLERRL, TUTBAT L2 L (GRRESRKN ISR -105) L. &EIC

RSN EEAERNT 22 L GRAESRN 1L RUT) TERMIHIEOITA TH
D\*mxﬁ_£MLtﬂ%kwof%%%ﬁﬁbﬁﬁmﬁ&%@mbﬁfm&w#%@
b5 2 FRICOBRAR, KBS EEDOSZKIICL Y 2SN B b KEDOFEENRT T
BHEIND LIERL 2V, RIEHRNED NS R NENEZRN TRESMAREZED &
ZERIT, FRICSI L0 E W) RIEOFETR A I Lo TIERWIEA 9 5y,

B. HEMBIINBEABRERICEFGTIEF =5 Z HFIEH
%%%%&%@ﬁkmoim%%lkﬁg%_mmé L EE~OHHR S B,
_hdzso@@ﬁ#%@ﬁéMOé —lz, WEBEERIIEEMRICT 72 ATER

Ihibnd, SEAEREFRIC i%hﬂf% &%Ki@ﬁ%ﬁ%ﬂ%%iéxﬁﬁﬁ

ﬁﬁf%é&@m#“ B, AEABRERIT. ZAEOENIKE FEE LAA T,

HOWZHADIWHEZEBIRTE 5 &0 2 & (WEEHA Y (forum shopping) | & FEEILD)

~OHEE Y, T, SMEABEFIL, ERNORHF FERERTICREMMRICT 7B A TE,

&Axkl®fﬁ%§%LTwék@m#?%5“O

ez, SMEABREFITZ AE OISR EMEICIR L CFEIT 20 L, 22 TAE LRSI
B — M S 3% E O FERI EEIC E D O S EZEEHEFELO YR OIFFHED X 5 i b Bbi,
DSR2 AR FE 12 B W CIISNE AR E NS 2 R < 2 & i s )i
HIE L TSRO BN TE I E WS EERH D

UL LBEIC R K 91, & MEBIE AR ST & @BRICIE, 2 9 LRl ol
ER GRS EABRE RO FEN TAEREESRNT, o TEDZ L HERNIME
ABEBEFICE > TEREMICRAFETH D RIS, SEERZEALZWVZAEICE 5T
LAFEE 2D E VI EFERDH o2, Lo T, HOHHITRITHF LIz b o L Ak, K
R TH B,

7 CH - oI, BEMEROHIEDOFELZ ISITERD T ) 2 T, ZOFHIC

2ORERE TEEE ZCOTESADEDO] 74 5 (H{5%, 2005),

8 Australian Government Productivity Commission, Bilateral and Regional Trade Agreement
s: Research Report 272 (2010) <http://www.pc.gov.au/__data/assets/pdf file/0010/104203/trade-
agreements-report.pdf>

** Public Citizen, NAFTA Chapter 11 Investor-State Cases Lessons for the Central America Free
Trade Agreement 17 (2005) <http://www.citizen.org/documents/Chapter-11-Report-Final.pdf>

* Ibid, at 14 &18.

“® Elettronica Sicula S.p.A. (ELSI) (USAV. Italy) I.C.J. 15, 42 (20 Jul., 1989).
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MLTIMASLNTWD, LR THRIILE 9,

1. BERICEHOMEFENH D LITDONT

AEABRERIT, NEREFR LR EBNFREMEFRON. BRI T 5
W T 2R T &, s NEEHRY ) Tho & LTt ENn D, Bz iE AR E R
15 45 2 T, AMEABEEFITH LT ICSID 5:49=° UNCITRAL i SN IS < bk %
DL —J7, 8HIZBNWT, AEOHENZAEOENFRAFAT L Z & 20T EH#
ET D, (- T. ZDOX I RFERITBOUINE AN BB ZITEEOBINE N 5 2 5T
D2 EITENTH D,

SMNEANBE R E NERERICEZ G FEOEE WD S bIE, M ZUI—/RL
T TARRNFIZ L Bbivs, L LEESZSAEOMNG RS & 202 & IXEBRICIEH
TR L OMFE TR b EEREEEZ AT 2 AEOHIEIC X > TH MR T X
DEHENDHHEN) T L EERL, AR - &80 - BRI X PN TEORTHEE
LWZ EThs,

TN THRBAEAREF OBIREAZHIRL L9 &5 5, Zhix lMorkin the road £
H| IR HEICE Y EICATRETH 5, Tt BB DOTZ DI — 2D
HFRe (B2 X ICSID 12 X 2 EREHEME) ZEEZNER LA, Fl—0kmd 2o
Tt BIZIZEANKE TR ICHFET D ENRAREE D RETH D, HIZITKE=T
BT BITT 4T, BE RIS G & EWNEHFT SO XFERNCE B L7 H rTRE 7 fh
DGR FBAATFE L TOZRWIEEIZIRY | ICSID 5695 UNCITRAL BN EE-5 <
HEZFHATED LEDTND, ZO5E, HEFIIFR—OHFIZE L TENTORGEF
fot & SRS BOF PRt 2 AT L CTHED D Z LI TE U,

Ho &b, forkinthe roadSRIA Tl [[A—D#gr) D7 +— T AFFETH T &N
HiExndicE EED, TRH—0HmF) RO LARTIVURIEITHRFRII L WD Z LI
2%, TR—D4] LRDONDHITIE 3 HDOHEHE (Y FE (persona) . Fhk (petitia) . 7
KIFA (causa petendi) ) OFI—MZBEMICTEETHZ N KITKDHIL, ZnHD 1
DTHRIT S EWATHFRBRD 5T LE D, #2103, Occidentalxt =27 7 RV HATIX,
BeBHHNIES S FHRN =7 7 RN RS v TWie—J7, KE==27 KABITIC
LD FHERDBEEMPFIEITAHFE SN, HEEIL. TN OITFEROMEENR RS L) H
BT [FA—0Hd) Tldzne L, BLOEEEZEE LY,

Fork in the Road¥iE D Z 5 L7=iE MK L Tl GO EEZEATE O PIERAMIcmE
5L OB D B, D70, SMNEAFRERORNIEE & SICHIRT 572D 0fMD TR &

" Occidental Exploration and Production Company v. Ecuador, UNCITRAL Arbitration Rules 1976,
Final Award, para.57 (1 Jul., 2004).

“ G.A. ALVAREZ & W.M. REISMAN, THE REASONS REQUIREMENT IN INTERNATIONAL INVESTMENT
ARBITRATION 218 (2008).
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L C, MFESRIA (waiver clause) | &FRIEN D HE BFIH S5, ZHuE, Bl 2 IZINAFTA 1121
G 1 HhIZROND K 9T, HEFNPREMETFRAFHAT 2504 LT, [HEEFR (F
) Ve 5 U HEDEICE S DO ThHIL, 5 DITBEECHFT T wNEEAFTE L <
VML DR PR TR BN T, Y FEOEICE LT 7e 5 Fiid & Bhs L XUk
e 9 DAER] Z JEE4 % (with respect to the measure of the disputing Party) | Z & &K 5 H D
Th 5, Forkinthe Road5iH & B2 v | G DR —METIIR YFEHD L > HEICER L
THE T+ — T LOFEHELZTED TNDHID, ZRNEND LW I FEROFERIZEID Y 7 <
WATHIFAi% [E0E LG5 AT, L0 EDHTHD %,

TOXOIT, BEMAY AT L FEEIES H Y . KUY FEOERKE THE AN
FIRFREZR PR 2 M9 5 2 SI3HICAiETH 5, bo & bAEAEEZ N FHix B H
BN TE D L DI LT ZEiE, HRIKREEZMFPRADTZDDBIRO—>THH Y |
WATHI TR RO D ZEDREA L DNAT ALY, 9 LERHEDOBE 2T L TV
R&EThH D,

2. RERFENEHZERBETESHI LIZDONT

AEANREF T, BEZ AEFEBRNCTE UZmeTh 512 b Bb b EPNRE T a i
5 L HER RN EAE R LN TH I EMTE D, fHilxiE ICSID 5549 26 SRAiBiz L v,
ICSID fh#EAE DEEME A B E LK E WEICB W TRZITAND Z L id, Kl E LTl
IR LHREFEEZ YR T D L ~DREE L AR INDINGLTH D,

ZOHENE T b OE, HEMHEO BB, AEAREZFIC L > TERNSHFTIC X
LIREDB AR THY, ZTNZikd I EDOFRMNBDED LI ZEMTLZ &IChHoTcD
Th 5%, fto THREMBOBBHERZRD DO THIE, ZOREDHFIEERDL I
B TEZ5b0DThD,

Hobb, BARZEEEOFEREIZHSICEHINTWDHOT, AEAZREZL AR
OFHIFTCIRAZ IR TIUZMEZR N E WO L H 0V 155 > Lo, SMEABREFIC L
S THIUEENTZFIERIENEF S NZETH-> Th, ZOEOEHFTTZ OEOBN %
FADZ e, WENRES ZETHD L, TMEOBRN O AL EE T 5 OIS 720
L THD R WEMEERDD ZLICE D HEFICL > THANUEZ D L 9 R R

TR T EEEE SR 1 R T E R T D B R & EPNRE Tt & O BIER )
RIETI Discussion Paper Series 07-J-040, 31-32 B (2007), NAFTA 1121 £ D FEESH D ERRIC
HEHE L7511 & LT, Waste Management, Inc. v. United Mexican States (ICSID Case No.
ARB(AF)/00/3) Decision of the Tribunal on Mexico’s Preliminary Objection concerning the
Previous Proceedings, para.27 (2002) 73& %,

%0 C. Schreuer, Consent to Arbitration, in THE OXFORD HANDBOOK ON INTERNATIONAL
INVESTMENT LAw 830, 846 (P. Muchlinski, F. Ortino & C. Schreuer eds. 2008).

*L Cf. Australian Government Productivity Commission, supra note 43, at 266 & 276.

2 KEOFHF T 2, BIHNIHENERNHRN T END 2 ERHD LS Z L
ITEEH SNDH & Th D, Seee.g. Loewen Group, Inc. and Raymond L. Loewen v. United States
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L. EEZAEIC & > THIUTAED S OFE 2 ERICIFOAL Z L BNPHFTE 50 TH
%

70 AEABBEZIENOEER T 2 ACBIMNTE 200, kTR L A58
%%%ﬁ?é’kiE%f%é&@ﬂﬁﬁ%é“oEW@%ﬁ\%b@ﬁ%H¢®%ﬁ%%
B U TR T b, BORBRICEDLS Z L L afETh LM, AEARERICITZ

L O RIEELEE L,
mﬁﬁ\man%%26ﬂ%&ii@ﬁw’ﬁbf%&@Aﬁ@%é%ﬁ@m%% ff
0. o7 A RE L R C K 912, EIRRE DT T 22k 5 2 & HiERIZ

ThbH, E-T, HERITHEIC IW%7mﬁx%Eﬁ?%ék%zé®i%% I$RE Y T

%5 bo bk bERICIE, EREHEOBEICEL S 2 ORI BT RIT O3S i %
TICBNTE LR TE LT, T0%E LTHLBOTROENTNS ™,

UbkoXHic, SEREZICEEWEA~OT 7822805 Z L2k, BEOFEK LW
IBR L —EDEERERNDH Y, WATHFHIC LD ARHEICHT =T — FHE<GHEED
NTWD ZERmhDd,

F72. HAEANBEEFICBREIRMER 252 ThD EOIHEEZDICHT- > TE, WITH
E2HHFEICEEZIT O REICORE—OHRNN G 6N TND Z LaENTIER LR,
AMENC AT TR T 2 EFICIRIVT, NER ESMEAN & ORITHER] OB & ERIT R
L EMBZE, RICADSalukaxt F = aFED L 510, HREENEEMFZATEMN L TH

COBREROZEEMFECEHNH LD THS P, ZOHENT, SERER L —RiTE
EDOFNLE VIR EERFTL2HEY ., ZTOMEE RK->THD LI IcEbnb,

KL TEDBIZ, &9 L?‘:ﬁ%&iéﬁﬁfﬁbtﬁ/)%ZOHW;%@?FUEODT: iz, ERD
EEPBEIEIC SN TEVONE WO LRI RS D, 2 OHEANZ DWW TR E O S5 b
FEZBWTHY P52 35,

C. & ADEME (accountability) DRHRE
1. FEDME
BE AT U CiE, A & T4 BT S OB, BURiEE b ADRNWI &

of America, ICSID Case No.ARB(AF)/98/3, Award (26 June, 2003). A3 & L T, A%E VI-3
o iR

% Técnicas Medioambientales Tecmed S.A.v. United Mexican States, ICSID Case No.
ARB(AF)/00/2, Award, para.122 (29 May, 2003).

> C. Schreuer, supra note 50, at 847.

¥ HAR DR T W E O IO TR THh 5, FlXIERESR, HARRFEIK
HAES 7o — LB EREORIED H Y FIZET 5 B R—D B EHFERE O3 R
DOFAFIZ AT CT—) (2008) <http://www.keidanren.or.jp/japanese/policy/2008/017/honbun.pdf>;
INSEEZIE D TERVBLE N S 7= TPP) 2= U A b 1443 % 12 5 (17 H) WeARFE) (2012),
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MNRECTH D & OFRN B 5 %, G M TIT Y FZT WHIC L > TRIE SR ER A 4
R DT= O 2 T3, FAARIZI T 2 ThITYFEE BIRITEEIX Vo Tff
HANOHIINCENRD Z L L HERNABE LD THIIRBEIZ 2, L L, #EEMEIC
BOWTITEZFER D HE O G L 72 5720, FERICBE Z D& TERWEDHLHTH S,
LR TIX Z oHEHNZ DWW TRRETT 5,

2. MBAEEETEEDELOH

RN DO ETOMEEE 2 DIz > T, HERNTHBNCETEZ A D RERH 500,
EWVD ZENDBBZRTIIER B2, B Uiz X O IS EE hE 13 g % [N T
SOBEL, AMEABREZEET LI EEHNE LELOTH D, 2V ENEOFEL
BEBR L., HYMEEERT D EBRDOOLNTZDOTHD, £ L TCZOHRINMEOHERFOT-DIZ
A EZ ORI BN L, ORI O W CEBEN AR T EZ B LR SR
ZEBEFLVLOTH D,

Ho & BHBRANTESEBEZELINZWEITEARWEA S, Bl ZAXHECHIWr 23225
INTHEIT, ZOHWIT LT, HREESTFER, BROMBIE» SR AT 5 ArREME X
BV EEIAEHB U B W CHIO B EOMENW 24 LT L b0 b H 5 ¥, %
FERXORBELEHELTILLOMEBANITE ST, HEVITRGEHHEW A T LIE. BS
DG Z DT D Z LI T SBRMFBEANTEEINR 2D L ) ERENZR Y
A7 HAIDTHD, ZIUTEENRELETIERLS &b, AN REHE K Z2 T4
Z L EMHIT AT HoEET B 125 9,

LI bED X9 e NSk 2 BB 22 i 3 8 - T h | fhE ARSI 2 4]
REMEIZH D, T EEET HITIT. EROMEADORLELITIDOENG, MEEAOEH %
Bt U CHEEICHERA Z BT IE L VWO Th b, £72ICSIDEKIE 57 L TIHPERAD R
BEFRD BN TV D, ZHUTICSIDEE 14 5 1 HEICHE SN ANICKLE L SN S EE %
A ODIRLSIGEIL. ZOMBADORKEIRBCTEZHHETH D, BMBLTROOND
DI TIERVR, ZOBEEFIATHZ LT HPABEBEL MR AE ANEZADZ &
EERTES P, 20X ) ICHIEMIC S AT BN F = v 7 MBI O TH 5,

PLED X 91T, g A E ORI SOV TEBERAREEZ B SNRN T L idz L
. ZAUFEEE M OHIE E PO O DI TEISNZETh D, F, f
Er~DHHIR, B ADZRED X 9 2 HIEIC L > THEA~O RN T = v 7 13#h T

% J.E.-joo, Unearthed Documents lllustrates Pitfalls of ISD Clause The account of Former J
udge Reveals Government Pressure to Rule in Favor of US (2012) <http://www.hani.co.kr/arti
lenglish_edition/e_business/513138.html>

S W HREEIEA>, supra note 19, at 460 [(VEATEALR] .

O APER A D EREICBE U C, SR ST TR 1 kI e il (18) ik A oD Sl k3 2 )
Wr—Vito G. Gallo v. Government of Canada 4123517 2 2k X2 TIZ X3 2R E (Decision
on the Challenge to Mr. J. Christopher Thomas, QC) | JCA ¥ v —7J /L 57 4 12 5 11 H (2010)
=B,
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BY., T K> THEAD ARG HERHI 2 T3 2 &322 0 OREIETE 20 TH %,

V. REREDERDERE

FERETED ED D FBBANRIIHEIZFHL L TWD 2 ENRELW, - T, BIEICED
FTIZARIN TV D EEME ORI 2 WAVUX TPP ISV TEEMEA LD X 5 ITEH
ENDZETRDPOBEENREBHIELNDIZTTH D, uT?i @ﬁﬁﬁﬁbf
ETHWNIZ Y R b DO ThoTonk, (A) ISR ERELEL L, R, @ERGEL R
L TEZ, B) MEEZ, KELXZFILIRET L0, HEORE waﬁwioﬁ&
B TRE] LCE7=h, 02 o0l &k v a5,

A MEZIEEREZELL. RE - BEZEHELTL LD

TEWHEIES PRIZHONW T, EROME - Z2%2 T D712 OICBUN T 9 IE4 72
BRIEMHIGEOEE CH->Th, s THNEABRBEZ /W EEZ - 7- & LTz iR
L, EFHORMECYREO LB LA LD REMENH S, L O LIXLIER S
N5, ZIZTIEZOBHOZLHEIZHONT, #HHIOTTET b2 HEH 2 BRI 72
I | TR A

1. Metalcladt * &< 3 (2000) *°

7 AU H {3 Metalclad £Li%, BEIEM NG 2 Gk - EE T 5720, A v EREYRF )
ORI ZMF T, HNGO-RICET L, LirL, HixlckbnwT, I INEGIC L 5K
BIGEORENEED . YK OTBUF IRl 2 E# L, S O ICNBUFIZEENI S %
BOMXARFDEOYRT A (RET 2 ARREMX ERET DB RMA Lz, ZhiZ
X0 FEW N GO E DN FEIZ /R 572 2 & v D, Metalclad #EiX, NAFTA (AbkH H
EHOWE) 5 1l |ICESEMEEFE Lz, 2RI L, PEET, HEFRICxT 5
A X T EEBUT « OB OIT AL, AESEAEEIER L, MENZ2INA T 72 L
LT, A% 2(Z 1,668 J5 5000 R/LDEE %y Uiz,
APEIINAFTALE 11 BER OFER & L CHish o b OFEZ T L CTEFICHEEMG SN TS
NIHOFEFITH o7 Z L HERE LT, e RtHRTFEOND Z & ERoTe, BREE -
RECBI L TiE, THIERBEROZECBRELZFA ) & LThH, REEOFENAELEINS
D %?%5Jw\mmk%i FEPBERORS, @E, Wik, BEL, Bnbo

%% Metalclad Corporation v. The United Mexican States, ICSID Additional Facility, Case No.
ARB(AF)/97/1, Award (30 Aug., 2000). HARTORFRE LT, BHEZE (A4 V7 T v REMt
(Metalclad Corporation [US] v. Mexico) | #2275 RIE 2 MHIBIERESE] 505 B (RE%, 56 2
fiit, 2006) . BaIEvetl] [A 2L Zy REfE) KEimbE - B R TE A EEAHF] 50]
138 H (=%, 2010) 22,

80 tf1|[1%7-, supra note 11.
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HHETURD e < $ 5 TIBAMNEHE] HE ) ° TA X o apMRBR Uiz, g Ls7 0 BLEE)
S ORUCHIN 72 S T,

LU, BIEOMEEDOHIE S, ERORE - @ERGMHECERORFELEAIC LKRE
FROFREE —FINCELE L2 b DO TH D LTV 220,

MetalcladthiZ, HENZIGEE D720 A & afERELEIN LZBRICIE., EEEFRE S
BINE CTHEICRE R IIRTEHE TV D ERFEEZ ST Tz, i _%O“é‘\ HENEG D it
PIIBAMA S DA, TSR OFF AN 2 & 2B IS TN G 5 S8, EH
%2 1 Metalcladthiz, HNZIGHEGR « EE T2 OB 2T AL T X THi > TV D28, 1Y
J& & DRAFEIR MR T 2 7o DIITTT L R~ b ERFF AT RS 2 T 5 _R& 2 LB, RIS
MY ROEFTAIAMER S HEND ZEERIELZZ &, RtHIEH Y RICHFFAT %
HEG L7z, 26D et fEIEIL, Metalcladthid, 2 b O E TRV CEREICT
BLTBYFANHEND &\ ) 2 liffz b > T Ll L7z, °

ZFO—FHT, AFVIaBFOITAHICE L T, A XU aENEL, FRMOERITZ
HZ BEFEFO HOTH O HBHFITZRWEGRE L2 BT, & DICHEMEFREIC L -
TEOEENEEZFMBEBEINTEY, ZORE, EEZMNZOHHEEHEL THRE
EiTol-eH U ¥,

EAEIX. NAFTAOEEAR RN, HEZTH L, FAT L ORI E N2 H¥ET D
t®®TNT®% EOEMEM L, EOT X TOREBEZ T HEEENESH MY 5D
INZTRETHDH LTS ERHME ICE AL, BEEZAEBUG B EO#&E BEEE I
owf@M%%@Hﬂkékﬁotﬁ%i %I&%%ﬂ%L&ﬁ ST BHEELT
WD EITEICE D L OIC, ZONGEAREICRE L, HiEICEXDZ enkdbhbd e L

7': 65O

FROFEEEED, BEFFAIORENTIC R SN%, 13 5 AR BENE A5 T T
272 o TE IR MY RBPBEFATHGEOH TZIRE L2 &0, AF T aFENE EOR
IR B B3, BN SN A Rl & Lo Z e R EARFEOFIF L BRE L,
EAEIX, A %o EEEUR - MG BUR O1T 2513, NAFTAD ZR 5B M4 K\ Tz
L LT, AV aBUFORN A FRAABEBEER 25708 Lz, IR LT, #EMED
REZHWOEME L s, FEMIC ERRFREELHHRL, hEREIX, AT aBIFo
BN, WIS 725 & L ¥,

U hBFIIRE TREFLEET 0K FTA 206 728 H AR TRV o [TPP ER) EH 0 5
TS| [X A YvEy REEEFEAS T4 2] (2011) <http://diamond.jp/articles/-/14540>
XUy [[RERLIFE] AF T aMER L FTA O5E LEEOBIEE ) [ X
gL % Z 3] (2011) <http://blog.livedoor.jp/hangyoreh/archives/1563406.html>

% Metalclad Corporation v. The United Mexican States, supra note 59, para.89.

® Ibid, para.86.

% |bid, para.76.

% Ibid, para.99.

®7 Ibid, para.107 & 111.
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ZTHEb, AX T aBINFOFREMEINT - T2 BREERETIAIC L, YNGR
(ZEEE D ATREMEIR S L T LAMESIIB L LTl L TV A Ll S v Tz &, 2hic b i
DHT, HFBUFIZ L - TE S ENLIGEER O ARF AT H A RE X O EIX, BR
B #EPEROBBEREZ AN E L b LTV 2T, ERORHES) 2 #H4 2 2 & 23
TRBHTH T2 ENRESR TS ¥,
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L < Rilo#17z NAFTA ThH Y . NAFTA HHESZES (FTC) WA TEIE 21To720 . Y4
FEDHBIERAREED -0 T 572 L BN EOFGRTERL L,
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2L b Sz, £ 2Tk, NAFTAMERIEN T I DAL EE ST 28EE26T5H 2
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EERENET D) L LT, CEARHTMNME) NEFH L, I L TMRIERZE

141 NAFTA Free Trade Commission, supra note 116.
192 3 O [ A8, supra note 127, at 62.
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13 NAFTA Free Trade Commission, Statement of the Free Trade Commission on non-disputi
ng party participation (7 Oct., 2003) <http://www.international.gc.ca/trade-agreements-accords-c
ommerciaux/assets/pdfs/Nondisputing-en.pdf>

144 United States Department of State <http://www.state.gov/documents/organization/31277.pdf>

WS N T E BRI I 7E - BV E 0k & RS —FRB 318 & o BfR & O T—J RIETI Policy
Discussion Paper Series 10-P-024, 4 B (2010),

146 3. Kelsey, Tobacco Firm Sues Australia over Plain Packaging, Confirms Risks of Trans P
acific Partnership Deal, TPP Watch <http://tppwatch.org/2011/06/27/tobacco-firm-sues-australia
-over-plain-packaging-confirms-risks-of-transpacific-partnership-deal/>
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7o, WEZANENE S LI eEE2RET 2 BEXEZ EERITITFR > TWRh o G E/IcT v
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147" Earthjustice et al., Key Elements of Damaging U.S. Trade Agreement Investment Rules that Must

Not Be Replicated in TPP 20 (2012) < http://www.citizen.org/documents/tpp-investment-fixes.pdf >
18 R. DOLZER & C. SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 54 (2008) |
TARY ] IHEETHIFMBLATH R Lik~5,

W ol b I TURBEICIE, HIEOMITIEM O £ [EHEES 5 72 DI L & OBER
ZEAET DIEERERET NEOFEIK (fraudealaloi) | TH D & LTI AEGET S EEERAE
AROENH S (Bt RS [EEERAE#R] 203 B (AR, 25 3k, 2005)), Lo LiEfE
AR L 0 KR EOARF R - BENEC DT TIERWZH, TBENLZ O LA EZR
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DHMEBNH D Z L IEEORFAITH Y P %EIT T80T (P FAREOEE OBk

139 saluka Investments BV v. The Czech Republic, UNCITRAL Arbitration Rules 1976, Partial
Award (17 Mar., 2006). HAGETORPIT & LT, /NFRE - AR TG EOF Rm & B AR
952 YL ) [ERSFEEER 34 4% 9 5 1141 H (2006) A&,

Bl Fra=4F % BIT14 () (i),

152 saluka Investments BV v. The Czech Republic, supra note 150, para.240.

153 \bid, para.241.

B ST SR ST 4 Bk
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HDHM, FHITEEDOFHEEIC (T2 2ZBX— = R=—TH->ThH) TNETD
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B 21X, 2004 FIZHERE S oK BE S HE (CAFTA) @ 10.12.2 503, RO K HITHL
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F IS RSN FEBRITHEAE L 7= Bt O Ffl & LT, Pac Rim Cayman LLCXf=/L « H/L/N
KL (2012) 235 BT, AIHICAFTADO RS HRELHENFE L 72 o IR DO ER TH -2
B, APEIEITSCE SR, BEDNEN R D 2 L A BB R F—E RSSO S5
KD Il 2 I, AR - BHZ1T- 72 5

HI 32 APac Rim Cayman LLCIZ, Jo& 7 A ~ Vil Cak LI AL7eh, 1T, CAFTA Lofk
WEBDLZLAAME LT BRER Y7 FMELDIENE Y BT X ELEDIENTH D
Pacific Rim Mining CorporationiZ & D 52 &I SN DHIZE -7, ZORFEFTTL - PN
RARDFEHEBEL, T/« FAN RALENOHLIINC R L CHERMAZRE LTy ¥ =

155 /|\SR#2, supra note 145, at 4.

15 UNCTAD, INVESTOR-STATE DISPUTES ARISING FROM INVESTMENT TREATIES: A REVIEW 22
(2005).

37 pac Rim Cayman LLC v. The Republic of El Salvador, ICSID Case No. ARB/09/12, Decision on
the Respondent’s Jurisdictional Objections (1 June, 2012). RO EH) L LT AR VII-4 & 5,
58 |bid, paras.4.3 & 4.5.

59 |bid, para.2.41.

180 |pid, paras.1.1-1.2.
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FEWFEIFEORIME DN (2) FBEE (RECIET4) EHRIZE DR AOFTA LK
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TN TOEENIATOIL TV o 7e 2 L ZBHIZ, S ANIZKT 25 CAFTA ORI O &
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ZOEIT, BEWME LOREEEDLT-OICE ZENSEES T 2B LIz X—s—h
N —Z MEEDFEEMEN DYEBRT 2 Z L IXEANMICATRETH B, KBS, Hilfd A ARD
BEWETFREEREEHEGZATND ZENZ Y FIIE, AR=~L—7FTA 915 21H
(2005) IZCAFTAD LD LIZIEF CHETH D), UV —27 SHI-TPPIERE EE LRI b FIiE 478
FEFEENTVH LI THD (1214 5)

7272 LTPPELR OFREMFBSIAITKT LTI & %, KIEONGO “Public Citizen” 73, 5
B FEEEE)) OBEMENNT- SN0 ORI KL, ZORETFEEMITITIRE
RTHY, KVREREHEPVLETHD EFELTVIOTHDS ¥, bob b, 156 L7
AR L 0 BENRIR S ) D Z EZRHE L CWVD Z EIIFEETRETH A ),
BEFZBORFEIR L OB ED S 2T REF] OEREEZETHRD LD, HDHW
XED LD BRNEOFIEERELHEAE S L, EICRWLFEEOHRICERLNTIEK
KROMETH 5,

161 1bid, para.4.60.

162 1bid, para.4.66.

163 bid, paras.4.69-4.70.

164 Ibid, para.4.71.

165 Ibid, para.4.92.

166 sypra note 21.

167 | Wallach & T. Tucker, supra note 27, at 3-4.
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4f0 53 S 1 THIT MM IY FHEOLRE MR T D) EEDTNDTDTHD, LiL,
I OFFEBIFIH S &\ 9 B kT, ERREERHIAT (1CY) 1%, @Rt iRIc K
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W, ICIR B ARDEHIFTIC & DEIFIE (case-law) | & FHEN 2 BGIIAAAE L, B [
K EOWHT) BdbdrLEbEbns P Zhid, BloERICK L TR Uik 2
AT 20 THNIZDRERIZFEEDO LD THL Z RO BND LD B (1% LEI3%E
UL AL, BOREN) MBI 2o Th o T, Fn, ZTOEEOHEAEBNICHIEL N
EWVND T EEHEBOT., SENEETEVIEKDHD, FL I EITEEMRICH Y TT
F0 ., EEOMEAIEIL, BEOMEENS T LI Hli 25 < 5 A L, 2RI L a0
HAIXE OB EZRTZ ENSN T,

ZOX D ITEEMBICEW TR SN D THIGNE] X, T2 HEEN 28RO B H D72
WERY | BN L7 JEBITIINE D R L) &V DR T, JRIEREES OB - FEREEH)
FIOZENEFEMICF U ThH D, 6o T, WEMEIED PEBIOWMEEZZ T 720 G
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108 EFIE, supra note 61; P. Ranald, Investor-state Dispute Settlement (ISDS): the Threat
to Health, Environment and other Social Regulation (2011) <http://aftinet.org.au/cms/sites/defa
ult/files/pranald%20forum%620100911.pdf>

109 [ B E R TR AR 59 4t

VO [HEEEDOE VRS0 RRE] 167 B (AR, 45 2 i), 2007).

b ol b, Bl TELES) OB, MR EROBAN S, RN ERRH» DT
REHIIEF M~ L BAT L T & 7o & S (B RTEBHA Rk him127-28 H (F £/, 2008) ) |
HH TIELW EF 9 & &, TIUTEERMITITHIBANE O —IEOEHMEZEIRL 5 512
WE7, RETIXZOL I RERT MELW) FEY | EVWolt 5L WD,

172 House of Lords, Practice Statement HL Judicial Precedent [1966] 1 WLR 1234.

73 Ff|jEEL, supra note 169, at 167.

174 R E 17>, supra note 19, at 169-71 [VEASIE KHR) .

7% T _H. Cheng, supra note 132, at 1037; C. Schreuer & M. Weiniger, A Doctrine of Precedent?, in
THE OXFORD HANDBOOK OF INTERNATIONAL INVESTMENT LAW 1188, 1189 (P. Muchlinski, F.
Ortino & C. Schreuer eds. 2008).
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& Ry EPA 2286 — M [fEd FTA - EPA, Z2uh) (H ARG FERwtL. 2007) %2800 573,

AED I1SDS I AR - T & T TIXTRER D &7 — 2%t U TR W23 T 2 TRV D D |
Mo b E] L) —BWICE D LMERH L) (234 H) L LrdE~TELT, 7

HIARFIRE T 5 & IEHIE STy,

Y7 UNCTAD, INVESTOR-STATE DISPUTES: PREVENTION AND ALTERNATIVES TO ARBITRATION 3 &

16 (2010); VEAIE KRR B W EPER O ARIME & ICSID | b B il B2 O e BA ) 157

s 170 % 4 -5+ 6 5 395 H (403 H]) (2012),

VO HATEARER [EBSEE I D AR TR O & RS PR E B 5 TR

%519 5 55 H (60 H] (2010),

7% See e.g. MOX Plant (Ireland v. U.K.), Provisional Measures, 5 ITLOS Reports 2001, 86,

para.50-51 (3 Dec., 2001, ITLOS).

180 United Nations International Law Commission, Draft Articles on the Law of Treaties with

commentaries, reprinted in [1966] 2 Y.B. Int’l L. Comm’n 221, U.N. Doc. A/CN.4/191.

BRI TRBIOEK]) 2395 2 EEVGEET 5 ETIEENE TETHMICH D (FIES

% 31 4k 4 I8, Legal Status of Eastern Greenland (Nor. v. Den.), 1933 P.C.1.J. (ser.A/B) No.53, at 49

(5 Apr.); Western Sahara, 1975 1.C.J. 12, 53 (16 Oct.) ),

182 3 A. VanDuzer, Enhancing the Procedural Legitimacy of Investor-State Arbitration Through

Transparency and Amicus Curiae Participation, 52 McGILL L. J. 681, 692 (2007).
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end L EERIZ TBo7z) HrchiEESNeWEFEHAL, HiEIck-o Tk, 78
T URESEREDOBID K O E LTI E T D AR B D T2 T D,

1 Eyrope Cement Investment & Trade S.A. v. Republic of Turkey, supra note 240, para.185.

223 Perez et al., Sleeping Lions International investment treaties, state- investor disputes an
d access to food, land and water, Oxfam Discussion Papers 29 (2011) <http://www.oxfam.or
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244 BH[H 5.2, supra note 123, at 83.
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24103 Bl 60 &

Z:i?ﬁ%?ﬁ#%ﬁ%&%ﬁ%&ﬁ%MEﬂﬁ%%ﬁ%ﬂ%g%zmﬁﬂzmjmwo
id, at 593.

2 ERK TBEMEICIT D B A D =X ) ML NEBRE S RGN AIE- S

2 — [THE W eSS ) #iEE] 71 H (2010) < http://www.meti.go.jp/policy/trade_pol

icgllepa/pdf/fyZ1_IA_Report.pdf>

2 |CSID Secretariat, Suggested Changes to the ICSID Rules and Regulations, para.4 < http
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20 CMS v. Argentina, ICSID Case No. ARB/01/08, Decision on Annulment (17 Sep., 2007).

#1 Sempra v. Argentina, ICSID Case No. ARB/02/16, Decision on the Argentine Republic’s
AEpIication for Annulment of the Award (29 June, 2010).

22 Enron v. Argentina, ICSID Case No. ARB/01/3, Decision on the Application for Annulment for
the Argentine Republic (30 July, 2010).

253 JEORIE KHR, supra note 177, at 412-16.
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FOHIFT O Y R AE (2 B U T EHIFE A (denial of justice) D} BIFR EICHS < & EE R & 8
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26 permanent Court of Arbitration, The Republic of Ecuador v. The United States of Americ
a <http://www.pca-cpa.org/showpage.asp?pag_id=1455>

27 D, Akande, Ecuador v. United States Inter-State Arbitration under a BIT: How to Interpr
et the Word “Interpretation”?, EJIL: Talk! (31 Aug., 2012) <http://www.ejiltalk.org/ecuador-v-
united-states-inter-state-arbitration-under-a-bit-how-to-interpret-the-word-interpretation/>

%8 statement of Defense of Respondent United States of America 11 (2012); Memorial of Re
spondent United States of America on Objections to Jurisdiction 50-53 (2012) <http://www.pc
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